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Docket No. 4969 


GEORGE W. YOST, 
Petitioner, » 


NG 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 


May 17—Petition received and filed. Taxpayer no- 
tified. Fee paid. 
‘¢ —18—Copy of petition served on General Coun- 
sel. 
‘¢ —19—Request for hearing at Seattle, Washing- 
ton filed by taxpayer. 5/31/44 granted. 
Jun. 20—Answer filed by General Counsel. 
23—Copy of answer served on taxpayer. 
Seattle, Washington. 
Aug. 31—Hearing set Oct. 30, 1944 at Seattle, 
Washington. 


Cy 
—_ 


1944 
Nov. 
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2—Hearing had before Judge Mellott on 
merits. Submitted. Stipulation of facts 
filed. Petitioner’s brief due in 45 days 
respondent’s 30 days—20 days for reply. 


. 16—Brief filed by taxpayer. 12/18/44 copy 


served. 


16—Brief filed by General Counsel. 

17—Transcript of hearing of 11/2/44 filed. 

5—Reply brief filed by taxpayer. 2/5/45 
copy served. 

28—Opinion rendered Mellott J. Decision 
will be entered for the respondent. 

28—Decision entered, Mellott J. Div. 12. 


. 24—Petition for review by U.S. Circuit Court 


of Appeals, Ninth Circuit, with assign- 
ments of error filed by taxpaver. 
20—Proof of service filed. 


. 17—Designation of record filed by taxpayer 


with proof of service thereon. 

18—Copy of an order from 9th Circuit ex- 
tending time to 10/31/45 to transmit the 
record filed. 

18—Copy of an order from 9th Cireuit direct- 
ing the Clerk to transmit a complete 
record in Docket 4969 to this Court and 
an abbreviated record in Docket 4970 
filed. 


CO 


Commissioner of Internal Revenue 
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GEORGE W. YOST, 
Petitioner, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITION 


The above-named petitioner hereby petitions for 
a rve-determination of the deficiency set forth by 
the Commissioner of Internal Revenue in his Notice 
of Deficiency IT:90D:IG, dated March 28, 1944, 
and as a basis of this proceeding alleges as follows: 


ut 
The petitioner is an individual residing at Ed- 
monds, Washington, and at all times herein men- 
tioned was, and still is, the husband of Juanita 
Yost. Petitioner’s separate income tax returns for 
the periods here involved, namely, for the calendar 
years 1940 and 1941, were filed with the Collector 
for the District of Washington, at Tacoma, Wash- 
ington. 
II. | 
The Notice of Deficiency (a copy of which is at- 
tached and marked ‘‘Exinbit A’’) was mailed to 
the petitioner on [2*] March 23, 1944. 


IIT. 
The taxes in controversy are income taxes for 


*Page numbering appearing at top of page of original certified 
Transcript. 
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the calendar years 1940 and 1941, the total deficiency 
asserted being $1,174.14, made up of $75.44 de- 
ficiency for the year 1940 and $1,071.70 deficiency 
for the year 1941, whereas petitioner claims that 
the correct deficiency for 1940 is only $2.57, and that 
there is no deficiency for 1941, so that the amount 
in: controversy is $1,171.57. 


: IV. 
The determination of tax set forth in said Notice 
of Deficiency is based upon the following errors: 


1. Respondent erred in determining that $1,- 
301.82 received by petitioner in 1940 as his com- 
munity one-half of $2,603.65, paid by Robert L. 
Newell and Richard B. Newell, constituted ordi- 
nary mcome of petitioner. 


2. Respondent erred in not holding that said 
amount of $1,301.82 so received by petitioner in 1940 
was a long-term capital gain to petitioner. 


3. Respondent erred in determining that $6,- 
400.00 received by petitioner in 1941 as his com- 
munity one-half of $12,800.00, paid by Robert L. 
Newell and Richard B. Newell, constituted ordinary 
income of petitioner. 


4. Respondent erred in not holding that said 
amount of $6,400.00 so received by petitioner in 
1941 was a long-term capital gain to petitioner. 


Vv. 
The facts upon which petitioner relies as the 
basis of this proceeding are as follows: 
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1. For a number of years prior to January 28, 
1935, Richard B. Newell was draftsman and chiet 
engineer for Heiser’s, Inc., manufacturers of bus 
and truck bodies at Seattle, Washington; Robert 1. 
Newell had been engaged in the [3] sale throughout 
the Pacific Northwest of bus and truek bodies man- 
ufactured by Wentworth & Irwin, of Portland, 
Oregon; and George W. Yost had been, and still 
is, engaged in the bus passenger transportation 
business in suburban Seattle as part owner and 
general manager of Suburban Transportation Sys- 
tem. 


2. For some time prior to January 28, 1935, the 
two Newells had discussed with Yost the formation 
of a new corporation to manufacture bus and truck 
bodies. As a result thereof the three of them, as 
Incorporators, on January 28, 1935, organized for 
that purpose Tricoach Corporation, a Washington 
corporation, with its principal office at Seattle, and 
thereafter and at all times herein mentioned the 
three of them owned all of the outstanding stock 
of the corporation and they were the only officers 
and directors of the corporation. 


3. Tricoach Corporation had an authorized capi- 
tal of $50,000.00, composed of 1,000 shares of com- 
mon stock of the par value of $50.00 each. In the 
articles of incorporation Yost subseribed for 150 
shares and each of the Newells subscribed for 5 
shares, which subscriptions were paid in eash at 
the first meeting of the incorporators, Yost paying 
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$7,500.00 out community funds of himself and wife, 
Juanita Yost, and the Newells paying $250.00 each. 


4. At the first meeting of directors, held on 
February 6, 1935, Robert L. Newell was elected 
president and sales manager, Richard B. Newell 
was elected vice president and chief engineer, and 
George W. Yost was elected secretary, which offices 
they continued to hold during the entire operations 
of the company. 


d. The salary of the two Newells was originally 
fixed at $250.00 per month and, in addition thereto, 
the two Newells and Yost were each to receive 
adjusted compensation at the end of each calendar 
year of one-third of that amount of the net profits 
for such year as was in excess of an amount neces- 
sary to pay eight per cent dividends on all stock 
outstanding at the beginning of the year. 


6. For the eleven months of 1935, Tricoach Cor- 
poration had net sales of $82,805.39, but for the 
year it had a deficit of $1,068.18 after payment of 
$2,750.00 to each of the Newells in payment of their 
monthly salaries. 


7. For the year 1936, Tricoach Corporation had 
net sales of $231,503.81 and a net income of $13,- 
812.05 before taxes but after deductions of salaries 
and adjusted compensation to the three stockholder- 
officers. 


8. The Newells’ salaries were increased to 
$300.00 [4] per month each as of July 1, 1986, so 
that the amounts paid as salaries and adjusted 
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compensation in 1936 to the Newells and Yost were 
as follows: Robert L. Newell, $13,440.95; Richard 
B. Newell, $13,440.95; and George W. Yost, $10,- 
140.95, or a total of $37,022.85 paid to the three 
officers in 1936. 


9. Up to December 16, 1936, the outstanding 
capital of the corporation had remained at $8,000.00, 
the amount originally paid in. On that date the 
three stockholders made a contribution to capital, 
as paid-in surplus. in proportion to their stock- 
holdings, of sufficient to wipe out the 1935 deficit 
of $1,068.18 and then declared a dividend of $80.00 
per share, but not to exceed the net profits for 
the vear. As a result thereof, Yost received $11,- 
649.64 in dividends on his 150 shares, and each of 
the Newells received $388.32 on their respective 
© shares each. 


10. On December 16, 1936, subscriptions were 
accepted for the issuance of additional stock as 
follows: | 


George W. Yost 548 shares $17,400.00 
Robert L. Newell 208 ‘S 10,400.00 
Richard B. Newell 208 ** 10,400.00 


which amounts were charged to their respective 
accounts and said stock issued, so that as of Decem- 
ber 31, 1936, there were outstanding 924 shares of 
Stock, or a total paid-in capital of $46,200.00. 


11. For the year 1937, Tricoach Corporation had 
net sales of $341,887.18 and a net income of $17,- 
762.56 before taxes but after payment of salaries 
and adjusted compensation to the three stockholder- 
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officers, of a total of $42,983.13, of which amount 
each of the Newells received $15,527.71 and George 
W. Yost received $11,927.71 in 1937. 


12. On December 2, 1937, subscriptions were 
accepted for the issuance of additional stock as 
follows: 


George W. Yost 12 shares $ 600.00 
Robert L. Newell 3 1,600.00 
Richard B. Newell pe 1,600.00 


which amounts were charged to their respective 
accounts and said stock issued, so that thereafter 
all the authorized stock of 1,000 shares were held: 
010 shares by Yost and 245 shares by each of the 
Newells. 


13. On December 27, 1937, there was declared 
a dividend of $20.00 per share, but not to exceed 
the net profits [5] for the year 1937, as a result 
of which Yost received $7,968.08 in dividends on 
his 510 shares, and each of the Newells received 
$3,827.81 on his respective 245 shares. 


14. As of the end of 1937, Yost, on his original 
investment of $7,500.00 in the Tri-coach Corpora- 
tion, had received from the corporation, in the two 
years 1936 and 19387, a total of $41,686.38 in salary 
and dividends, of which amount he ‘paid back to 
the company $1,001.42 to cover his pro rata of the 
1935 deficit and $18,000.00 for 360 additional shares 
of stock, which still left him with a net amount of 
$22,684.96, and he owned 510 fully paid up shares, 
or 51% of the stock of Tricoach Corporation. 


15. As of November 1, 1937, the two Newells 
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and Yost formed a partnership under the name of 
Tricoach Sales Company, to carry on the general 
business activities appertaining to the wholesale 
and retail distribution of motor vehicles and trading 
in commercial paper relating to such transactions. 
The Newells each contributed $10,000.00 and Yost 
$20,000.00, Yost having a 50% interest and each 
of the Newells a 25% interest in the partnership. 
Robert L. Newell was to devote most of his time 
to the partnership as general manager in charge of 
all sales promotion activities of the firm and was 
to receive $200.00 a month, which was to he con- 
sidered an expense of the business before ascer- 
taining the net profits of the firm’s business. Rich- 
ard B. Newell was to have charge of all matters 
relating to engineering services and construction, 
specifications and purchase contracts. George W. 
Yost was to approve all transactions relating to 
extended time payment, the purchase and sale of 
commercial paper, the borrowing of funds, and 
other similar financial matters. For the two months 
in 1937 the firm’s net profits were $526.00, of which 
amount Yost’s share was $263.00. 


16. In March, 1936, Heiser’s, Inc., made an 
assignment for the benefit of creditors, and during 
said vear all its machinery and equipment was sold 
to Pacific Car & Foundry Co., which installed said 
machinery and equipment in its Renton plant and 
started a bus-body manufacturing plant in competi- 
tion with Tricoach Corporation, but such venture 
resulted in a considerable loss to the Pacific Car & 
Foundry Co. in each of the years 1936 and 1937. 
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17. For several months throughout 1938, Pacifie 
Car & Foundry Co. negotiated with the Newells 
and Yost for the purpose of accomplishing a merger 
or consolidation or some other method to eliminate 
the competition of Tricoach Corporation and to 
secure the services of the two Newell brothers to 
manage the production and sales of the Motor 
Coach Division of Pacific Car & Foundry Co. 


18. The arrangement finally worked out contem- 
plated [6] the leasing by Tricoach Corporation of 
all its machinery and equipment to the Newells for 
ten years, together with an option to them to pur- 
chase, by December 31, 1938, at its depreciated book 
value, said machinery and equipment, and the 
Newells were to sublease to Pacific Car & Foundry 
Co. all of said Tricoach Corporation’s machinerv 
and equipment for 714 years from October 1, 1938, 
and it was to be moved at Pacific’s expense to its 
Renton plant. Pacific was to operate its Motor 
Coach Division for 7144 years from October 1, 1988, 
and to employ the Newells for said period at a 
minimum salary of $250.00 per month each and, in 
addition thereto, to pay each of the Newells 1/6 
of the profits of the business of the Motor Coach 
Division earned during said term. Richard RB. 
Newell was to have charge of and manage the pro- 
duction end and Robert L. Newell was to manage 
the balance of the business of the Motor Coach 
Division. Pacific was to purchase, as needed, for 
cash, at then market prices, all of Tricoach Cor- 
poration’s materials inventory and Pacific was to 
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furnish free storage space therefor if said inven- 
tory was moved to its Renton plant. Tricoach was 
not to compete with the business of the Motor 
Coach Division in the Pacific Northwest during the 
life of the agreement. 


19. As such proposed arrangement would mean 
liquidation of the affairs of Tricoach Corporation, 
whereby Yost would receive only approximately the 
par value of his Tricoach stock, he was unwilling 
to agree to such an arrangement unless he was to 
receive some additional payment or some share of 
the substantial profits it was contemplated would be 
made by the Motor Coach Division with the elimi- 
nation of the competition of Tricoach Corporation. 


20. According, to induce Yost to agree to the 
proposed arrangement, which necessitated the liqui- 
dation of Tricoach Corporation, each of the Newells 
agreed with Yost that if Yost would agree to the 
consummation of the proposed arrangement and 
would also loan each of them, without imterest, 
$4,187.83 to be used by each of them to purchase 
from Tricoach its machinery and equipment, which 
the Newells were to sublease to Pacific, each of the 
Newells would pay to Yost an amount equivalent. 
to one-third of the first $37,500.00 each of the 
Newells should receive out of their respective shares 
of one-sixth of the prospective profits of the Motor 
Coach Division, to be paid to Yost within three davs 
after the Newells had received their settlement of 
said profits. One-half of all such payments was to 
be applied by Yost in payment of the $4,187.83 to 
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be loaned by Yost to each of the Newells until 
such loans were ‘paid in full. 


21. Such arrangement being satisfactory to 
Yost, at a joint meeting of the stockholders and 
directors of [7] Tricoach Corporation held August 
2, 1938, a resolution was adopted to suspend the 
manufacturing operations of the corporation on or 
about October 1, 1938; to gradually liquidate its 
affairs; to enter into the proposed agreement with 
Pacific Car & Foundry Co.; and to enter into a 
lease-agreement with the Newells for lease of the 
corporation’s manufacturing machinery and equip- 
ment, with an option whereby they might purchase 
such machinery and equipment on or before Decem- 
ber 31, 1938, for each, at its depreciated book value. 


22. Thereafter, on August 3, 1938, a four-partyv 
agreement was duly entered into between Pacific 
Car & Foundry Co. as first party, the two Newells 
as second parties, Tricoach Corporation as third 
party, and George W. Yost as fourth party, to 
carry out the proposed arrangement. 


23. On said August 3, 1938, George W. Yost 
entered into two separate, identical contracts, one 
being with Richard B. Newell and the other being 
with Robert L. Newell, to evidence their respective 
agreements with Yost in regard to ‘payment to Yost 
of a share of the respective profits to be received 
by each of the Newells out of the Motor Coach 
Division business. 


24. In 1940, each of the Newells paid to Yost, 
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under this last-mentioned agreement, ¢2,603.65, and 
of this 25,207.30 so received from the two Newells, 
$9603.65 was applied toward payment of their 
respective loans, and the other half, or $2,603.65, 
was treated as a capital gain of the community 
composed of Mr. and Mrs. Yost. 


25. In June 1940, George W. Yost received from 
the Tricoach Corporation a liquidating dividend of 
$25,500.00 in complete liquidation and redemption 
of his 510 shares of stock of the corporation, which 
stock had cost him $26,501.42, resulting in a com- 
munity capital loss of $1,001.42. 


26. In 1941, each of the Newells paid to Yost, 
under the above-mentioned agreement, £9,286.00, 
and of this $18,572.00 so received from the two 
Newells, $5,772.01 was applied toward payment of 
the balance of their respective loans and the re- 
mainder, $12,799.99, was treated as a capital gain 
of the community composed of Mr. and Mrs. Yost. 


27. In 1942, Yost received an additional amount 
of $1,220.68 from the two Newells, which amount 
was treated as a capital gain of the community com- 
posed of Mr. and Mrs. Yost. This made the total 
received by him from the two Newells of $24,999.98, 
of which amount $8,375.66 was applied in repay- 
ment of their loans to him and the balance of $16,- 
624.32 was treated as a capital gain of the com- 
munity composed of Myr. and Mrs. Yost in the 
respective years in which it was received. [8] 


28. In petitioner’s 1940 Income Tax Return 
there was reported as a long-term capital gain 
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$1,301.82, being his community one-half of the $2,- 
603.65 received from the two Newells in 1940 after 
the above-mentioned application on their indebted- 
ness, upon the theory of its being an additional 
payment to him by them for his community interest 
in Tricoach Corporation for discontinuance of its 
business and its liquidation, and as such long-term 
capital gain there was taken into account, for tax 
purposes, only 50% thereof, or $650.91. 


29. Respondent in his Deficiency Letter held 
that said amount of $1,301.82, received by peti- 
tioner in 1940, was not a capital gain but was ordi- 
nary income taxable in full, thereby increasing 
petitioner’s taxable income for 1940 by $650.91. 


30. That if said amount of $1,301.82 was cor- 
rectly reported as a long-term capital gain and only 
50% thereof was to be taken into account for income 
tax purposes, then, due to certain other adjust- 
ments made by respondent in his Deficiency Letter, 
and to which no exception is taken, the correct 
deficiency for 1940 would be only $2.57. 


31. In petitioner’s 1941 income tax return there 
was reported as a long-term capital gain $6,400.00, 
being his community one-half of the $12,800.00 re- 
ceived from the two Newells in 1941 after the above- 
mentioned application on the balance of their in- 
debtedness, upon the theory of its being an addi- 
tional payment to him by them for his community 
interest in Tricoach Corporation for discontinuance 
of its business and liquidation, and as such long- 
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term capital gain there was taken into account, for 
tax purposes, only 50% thereof, or $3,200.00. 


32. Respondent in his Deficiency Letter held 
that said amount of £6,400.00 was not a capital 
gain, but was ordinary income taxable in full, 
thereby increasing petitioner’s taxable income for 
1941 by $3,200.00. 


33. That if said amount of $6,400.00 was cor- 
rectly reported as a long-term capital gain and only 
50% thereof, or $3,200.00, was to be taken into 
account for income tax purposes, then there would 
be no deficiency for 1941. 


Wherefore, petitioner prays that this Court may 
hear the proceeding and determine that the de- 
ficiency due from [9] petitioner for 1940 is not: in 
excess of $2.57, and that there is no deficiency for 
1941. 

ALFRED J. SCHWEPPE 
MAURICE R. McMICKEN 
Counsel for Petitioner. 


State of Washington, 
County of King—ss. 

George W. Yost, being first duly sworn, says: 
That he is the petitioner above named; that he has 
read the foregoing Petition and is familiar with 
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the statements contained therein, and that the state- 
ments contained therein are true. 


GEORGE W. YOST 


Subseribed and sworn to before me this 13th day 
of May, 1944. 
TSeal] JANE CARMODY 
Notary Public in and for the State of Washington, 
residing at Seattle. [10] 


EXE “A™ 
SN-IT-1 
Treasury Department 
Internal Revenue Service 
Seattle 4, Washington 


March 23, 1944 
Office of 


Internal Revenue Agent in Charge 
Seattle Division 
300 Federal Office Building 


SOD ak, 


Mr, Geo. W. Yost 
Edmonds, Washington 


Dear Mr. Yost: 

You are advised that the determination of your 
income tax liability for the taxable year(s) ended 
December 31, 1940 and December 31, 1941, discloses 
a deficiency of $1,147.14 as shown in the statement 
attached. 


In accordance with the provisions of existing 
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internal revenue laws, notice is hereby given of the 
deficiency mentioned. 

Within 90 days (not counting Sunday or a legal 
holiday in the District of Columbia as the 90th 
day), from the date of the mailing of this letter, 
you may file a petition with Tax Court of The 
United States for a redetermination of the de- 
ficiency. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to Internal Revenue Agent in Charge, Seattle 4, 
Washington for the attention of IT:90D:IG 

The signing and filing of this form will expedite 
the closing of your return(s) by permitting an earlv 
assessment of the deficiency, and will prevent the 
accumulation of interest, since the interest period 
terminates 30 days after filing the form, or on the 
date assessment is made, whichever is earlier. 


Respectfully, 
JOSEPH D. NUNAN, Jr., 
Commissioner, 


By (signed) 8S. R. STOCKTON 
Internal Revenue Agent in 
Charge 
Enclosures : 
Statement. 


Form of waiver. 
IG :EGG F11j 
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Mr. Geo. W. Yost, Edmonds, Washington 


Tax Liability for the Taxable Years Ended 
December 31, 1940 and December 31, 1941 


Income Tax 


Liability Assessed Deficiency 

1040 $ 565.77 $ 490.33 $ 75.44 
1 (OR 3,271.66 Map ESAS 1,071.70 
Motal 1. $3,837.43 $2,690.29 $1,147.14 


In making this determination of your income tax 
hability, careful consideration has been given to 
the report of examination dated April 7, 1943; to 
your protest dated September 25, 1943; and to the 
statements made at the conferences held on October 
14, 1943, November 24, 1948 and March 13, 1944. 

Amounts received from Robert L. and Richard 
B. Newell in 1940 and 1941 are held to be ordinary 
income as distinguished from capital-gain for the 
reasons that (a) the amounts were not received 
from the sale.or exchange of a capital asset as 
defined by Section 117 of the Internal Revenue 
Code and (b) the amounts were not distributed by 
a corporation in complete cancellation or redemp- 
tion of all of its stock in accordance with a plan of 
liquidation under which the transfer of its property 
was to be completed within a time specified in the 
plan, not exceeding three vears. Section 115(e), 
Internal Revenue Code. 

A copy of this letter and statement has been 
mailed to your representative, Mr. Maurice R. Me- 
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Micken, 657 Colman Building, Seattle, 4, Wash- 
ington, in accordance with the authority contained 
in the power of attorney executed by you. 


Taxable Year Ended December 31, 1940 
Adjustments to Net Income 


Net income as disclosed by return...........- $8,961.21 
Unallowable deductions and additional 
income: 
(a) Amounts received from Robert L. 
and Richard B. Newell..............---------- $650.91 
OS DCR CS eS 46.73 
(c) Contributions and taxes............----- 110.59 808.23 


INet income adimiebed:..............--..-<-.-<-- $9,769.44 


Explanation of Adjustments 


(a) There was included as a capital gain on 
your returm your community one-half of the 
amounts received by you and your wife from Robert 
L. and Richard B. Newell. Since it is held that 
the amounts received are ordinary income, adjust- 
ment is made accordingly as shown by the following 
computation : 


Total 
Community One-half 
Amounts received and held to be ordi- 


Bebe, TTL COVING | ees areretees eres sooo ee cece $2,603.65 $1,301.82 
Taken into account on your return 

(COGS) ..5 oon ee eee ceca cars 1,301.83 650.91 
20 USING Ieee cece $1,301.82 $ 650.91 


(b) It has been determined that the distribu- 
tions of $984.00 you received from the A. Mf. Yost 
Estate, Inc., represented taxable dividends to the 
extent of $622.64. You reported taxable dividends 
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from the source in the amount of $575.91. There is 
accordingly added to income the amount of $46.73, 
the difference between $622.64 and $575.91. 


(c) One-half of the deductions for contributions 
and taxes paid with community funds in the amount 
of $110.59 is disallowed since such one-half is allow- 
able as a deduction in computing the taxable net 
income of your wife. 


Computation of Tax 


INGE eaKOCO aM) 2X0 Wee Cees $9,769.44 
Less: Personal exemptions .................220--. $911.32 

Credit tor dependents....................< 800.00 1,711.32 
Balance (surtax net income)........0..00.0...... $8,058.12 
Less: Interest on Government obligations 155 

Earned income eredit....................-... 300.00 315.75 
Balance subject to normal tax.................... $7,742.37 
Normal tax at 4% on $7,742.87.....00000000.... 309.69 
pollbetcos (cri, Gecy(0)s%e ee ee ee 204.65 
Total normal #axvand surtax...................... $ 514.34 
Defense tax (10% of $514.34) ww. 51.43 
Total income tax liability........................... $ 565.77 
Income tax assessed: 

Original, Account No. 200679........ 490.33 


Deficiency of income taX.................0...-...--0 


$ 75.44 
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Taxable Year Ended December 31, 1941 


Adjustments to Net Income 


iNetsineome as disclosed by returm............-...-.-.-------------- $13,240.73 
Unallowable deductions and additional income: 
(a) Amounts received from Robert L. and Rich- 

acl Eee. 3,200.00 


ET. METS ACLS 6 ee $16,440.73 


Explanation of Adjustments 
(a) Amounts received from Robert L. and 
Richard B. Newell are held to be ordinary income 
as previously explained: 


Total 
Community One-half 
ESV TUOTETAN RSI e119 6k cf 9 RR er $12,800.00 $6,400.00 
Taken into account on return (50%)..... 6,400.00 3,200.00 
Ad justi eri ianne is nc $ 6,400.00 $3,200.00 
Computation of Tax 
Nee income adjusted ccc... cece ceeccss. $16,440.73 
Less: Personal exemption.................2...0-- $730.74 
Credit for dependents.................... 800.00 1,530.74 
Balance (surtax net income).................... $14,909.99 
Less: Interest on Government obliga- 
LOUIS 2:c.:chl ee ee ES 15.0 
Earned income eredit............00.00..... 382.63 398.38 
Balance subject to normal tax................-- $14,511.61 
Normal tax at 4% on $14,511.61....0000... 580.46 
pmrtax on $14,909 SOM oo seceee enn 2eeHl Ag) 
Total net income tax liability... $ 3,271.66 
Income tax assessed: 
Original, Account No. 306798.......... 21086 
Deficiency of income tax..........00..00..0... $071.70 


[Endorsed]: T.C.U.S. Filed May 17, 1944. [14] 
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ANSWER 


Now comes the Commissioner of Internal Rev- 
enue, by his attorney, J. P. Wenchel, Chief Counsel, 
Bureau of Internal Revenue, and for answer to 
the petition filed herein, admits, alleges and denies 
as follows: 


I. Admits the allegations contained in_ para- 
graph I of the petition. 


II. Admits the allegations contained in para- 
graph II of the petition. 


III. Admits that the taxes in controversy are 
income taxes for the calendar years 1940 and 1941 
in the respective amounts of $75.44 and $1,071.70. 
Denies the remaining allegations contained in para- 
graph LIT of the petition. 


IV (1), (2), (8) and (4). Denies that in deter- 
mining the deficiencies asserted respondent com- 
mitted any errors and specifically denies that he 
committed errors as alleged in subparagraphs (1) 
to (4), inclusive, of paragraph IV of the petition. 


V (1). For lack of information on which to base 
an opinion as to the truth or falsity of the allega- 
tions contained in subparagraph [15] (1) of para- 
graph V of the petition, the same are denied. 

(2). Admits that Tricoach Corporation was or- 


ganized on or about January 28, 1935, by George 
W. Yost, Robert L. Newell, and Richard B. Newell, 
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who became the owners of the corporation’s capital 
stock and also its officers and directors. For lack 
of information denies the remaining allegations 
contained in subparagraph (2) of paragraph V of 
the petition. 


(3) to (14), inclusive. For lack of information 
denies each and every material allegation contained 
in subparagraphs (3) to (14), inclusive, of para- 
graph V of the petition. 


(15). Admits that in the year 1937 George W. 
Yost and the two Newells organized a partnership 
under the name of Tricoach Sales Company. For 
lack of information denies the remaining allega- 
tions contained in subparagraph (15) of paragraph 
V of the petition. 


(16). For lack of information denies the allega- 
tions contained in subparagraph (16) of paragraph 
V of the petition. 


(17) and (18). Admits that in the year 1938 
negotiations were conducted between Pacific Car & 
Foundry Co. on the one hand and the Newel!s and 
George W. Yost on the other, which resulted in 
eertain agreements which were subsequently ex- 
ecuted. Denies the remaining allegations contained 
in subparagraphs (17) and (18) of paragraph V 
of the petition. 


(19). For lack of information denies the allega- 
tions contained in subparagraph (19) of paragraph 
V of the petition. 
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(20). Admits that an agreement was also nego- 
tiated between [16] George W. Yost and the 
Newells which contemplated, among other things, 
that certain advances would be made by Yost to 
the Newell brothers. Denies each and every other 
material allegation contained in subparagraph (20) 
of paragraph V of the petition. 


(21). Denies the allegations contained in sub- 
paragraph (21) of paragraph V of the petition. 


(22). Admits that on or abont August 3, 1938, 
a four-party agreement was entered into among 
Pacific Car & Foundry Co. as first party, the two 
Newells as second parties, Tricoach Corporation as 
third party, and George W. Yost as fourth party. 

(23) and (24). Admits the allegations contained 
in subparagraphs (23) and (24) of paragraph V 
of the petition. 


(25). Admits that in the year 1940 George W. 
Yost received from the Tricoach Corporation the 
sum of $25,500.00 on shares of capital stock held 
by him which had a cost basis of $26,501.42 on 
which a community capital loss was claimed in the 
sum of $1,001.42. Alleges that in determining the 
deficiency asserted herein respondent has allowed 
as a community deduction to petitioner and his wife 
one-half of the aforesaid capital loss, of $500.71, 
or $250.35 to each. 


(26). Admits the allegations contained in sub- 
paragraph (26) of paragraph V of the petition. 
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(27). Denies each and every material allegation 
contained in subparagraph (27) of paragraph V 
of the petition. 


(28). Admits that in petitioner’s 1940 income 
tax return there was reported as a long-term capital 
gain $1,301.82, being his community [17] one-half 
of the $2,603.65 received from the two Newells in 
1940, after the application on indebtedness referred 
to in subparagraph (24) of paragraph V above, of 
which theve was taken into account for tax purposes 
only 50 per cent thereof, or $650.91. Denies the 
Temaining allegations contained in subparagraph 
(28) of paragraph V of the petition. 


(29). Admits the allegations contained in sub- 
paragraph (29) of paragraph V of the petition. 

(30). Denies the allegations contained in sub- 
paragraph (30) of paragraph V of the petition. 


(31). Admits that in petitioner’s 1941 income 
tax return there was reported as a long-term capital 
gain $6,400.00, being his community one-half of the 
$12,800.00 received from the two Newel!s in 1941, 
after the application on indebtedness referred to 
in subparagraph (26) of paragraph V above, of 
which there was taken into account for tax purposes 
only 50 per cent thereof, or $3,200.00. Denies the 
remaining allegations contained in subparagraph 
(31) of paragraph V of the petition. 


: (32) and (33). Admits the allegations contained 
in subparagraphs (32) and (33) of paragraph V of 
the petititon. 
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VI. Denies generally and specifically each and 
every other material allegation contained in the 
petition, not hereinbefore specifically admitted, 
qualified, or denied. [18] 

Wherefore, it is prayed that the petitioner’s ap- 
peal be denied, and that the Commissioner’s deter- 
mination of deficiencies be approved. 

(Signed) J. P. WENCHEL WHP 
Chief Counsel, 
Bureau of Internal Revenue. 


Of Counsel: 


B. H. NEBLETT, 
Division Counsel, 


WILFORD H. PAYNE, 
Special Attorney, 
Bureau of Internal Revenue. 


WHP:wmm 6-9-44 
[Endorsed]: T.C.U.S. Filed June 20, 1944. [19] 


Commissioner of Internal Revenue 2th 
The Tax Court of The United States 
» I. C. No. 16 


GEORGE W. YOST, 
Petitioner, 


VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


JUANITA YOST, 
Petitioner, 


VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Docket Nos. 4969, 4970. Promulgated May 28, 1945. 


Amounts received by petitioner, under contracts 
entered into between him and two men who had 
previously been associated with him and a corpora- 
tion in which all were interested, which represented 
a portion of the profits derived by the two men in 
a new business, held under the contracts, to be 
ordinary income to petitioner and not to have been 
derived from the sale or exchange of capital assets. 


Alfred J. Schweppe, Esq., and Maurice R. Me- 
Micken, Esq., for the petitioners. 


W. H. Payne, Esq., for the respondent. 
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OPINION 


Mellott, Judge: Each of these consolidated cases 
involves deficiencies in income tax for the calendar 
years 1940 and 1941 in the amounts of $75.44 and 
$1,071.70. The basic facts have been stipulated 
and are hereby found. They will be summarized. 
Additional findings based upon testimony adduced 
at the trial will be made; but they will be spe- 
cifically so designated. Inasmuch as the petitioner 
in Docket No. 4970 is the wife of George W. Yost 
and filed a separate [20] return of income, identical 
to that filed by him, and since the questions in- 
volved in the two cases are the same, George W. 
Yost will hereinafter be referred to as the peti- 
tioner. 


The issue in each case is whether amounts re- 
ceived during the taxable years, under agreements 
theretofore entered into between petitioner and 
Richard B. and Robert L. Newell, were capital 
gains or ordinary income. 

Hor some time prior to the taxable years peti- 
tioner had been engaged in the bus passenger trans- 
portation business in suburban Seattle as part 
owner and general manager of Suburban Transpor- 
tation System. Richard B. Newell and Robert L. 
Newell (sometimes herein referred to by first name 
and sometimes as the Newells) had, for some time 
prior to January 28, 1935, discussed with petitioner 
the formation of a new corporation to manufacture 
bus and truck bodies. Richard had been employed 
for a number of years as draftsman and chief engi- 
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neer for Heiser’s Inc., a manufacturer of bus and 
truck bodies at Seattle, and Robert had been en- 
gaged in the sale throughout the Pacific Northwest 
of bus and truek bodies manufactured by Went- 
woith & Irwin of Portland, Oregon. 


As a result of the discussion petitioner and the 
two Newells, on January 28, 1935, organized the 
Tricoach Corporation (hereinafter called Tri- 
coach), a Washington corporation with its prin- 
cipal office at Seattle. Thereafter and at all times 
herein mentined the three owned all of the out- 
standing stock of the corporation and were its only 
officers and directors. 


Tricoach had an authorized capital of $50,000 
composed of 1,000 shares of common stock of the 
par value of $50 each. Yost subseribed for 150 
shares and each of the Newells subscribed for five 
shares, Yost paving $7,500 and each of the Newells 
$250. Robert was elected president and sales man- 
ager, Richard vice-president and chief engineer, 
and petitioner secretary, which offices they con- 
tinued to hold during the entire operation of the 
company. [21] 


The salary of the two Newells was originally 
fixed at $250 per month; but in addition thereto 
they and petitioner were each to receive adjusted 
compensation, at the end of each calendar! year, 
equivalent to one third of the amount of the net 


'The stipulation states at the end of each calen- 
dar year. The resolution states at the end of each 
fiscal year. The disparity appears to be immaterial. 
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profits for the year which should be in excess of 
an amount necessary to pay eight percent divi- 
dends on the outstanding stock. 


The result of the operation of Tricoach for 1935, 
after the payment of the salaries to the Newells 
and other expenses, was a deficit of $1,068.18. ‘The 
deficit was wiped out by the 1936 operations and 
in December of that year a dividend of $80 per 
share, ‘‘but not to exceed the net profits for the 
year,’’ was declared. Petitioner received a divi- 
dend of $11,649.64 and each of the Newells received 
$388.32. 


On December 16, 1936, 764 additional shares of 
stock were issued at par, 348 shares to petitioner 
and 208 shares to each of the Newells. On De- 
cember 31, 1936 (924 shares were outstanding, the 
total paid in capital being $46,200. 


The monthly compensation of the Newells was 
increased to $300 per month during 1986 and they 
were paid on such basis for six months of that 
year. Each therefore received during 1936 $3,300 
as salary. The net income of the corporation for 
that year was substantial and petitioner and each 
of the Newells received, during the year, ‘‘adjusted 
compensation”’ of $10,140.95, or a total of $30,422.95. 

On December 2, 1937, the remaining 76 shares of 
the 1,000 authorized by the charter of Tricoach 
were isued at par, 12 to petitioner and 32 to each 
of the Newells. The profit of Tricoach was sub- 
stantial for the year 1937. On December 27, 1937, 
a dividend of $20 per share, ‘‘but not to exceed the 
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net [22] profits for the year 1937,” was declared, 
as a result of which petitioner received $7,968.08 
on his 510 shares and each of the Newells received 
$3,827.81 on his 245 shares. Petitioner and each of 


the Newells also received, as ‘‘ 


adjusted compensa- 
tion’? for that year, $11,927.71, and aggregate of 


$35,783.13. 


The ‘‘adjusted compensation’’ referred to in the 
preceding paragraphs was in addition to the cash 
dividends received during 1936 and 1937.  Peti- 
tioner, on his original investment of $7,500 in Tri- 
eoach, had therefore received during the two years, 
the aggregate amount of $41,686.38, $19,001.42 of 
which had been invested by him subsequently in its 
stock and in making up his portion of the 1935 
deficit. At that time he owned 510 of its fully paid- 
up shares, or 51 percent of its stock. 


As of November 1, 1937, petitioner and the New- 
ells formed a partnership under the name of Tri- 
coach Sales Co. (hereinafter referred to as Sales 
Co.) to carry on the general business activities 
appertaining to the wholesale and retail distribu- 
tion of motor vehicles and trading in commercial 
paper relating to such transactions. Petitioner 
contributed $20,000 and each of the Newells 
$10,000, petitioner having a 50 percent interest ‘and 
Richard and Robert each a 25 percent intcrest. 
Robert was to devote most of his time to the part- 
nership as general manager in charge of sales pro- 
motion, for which he was to receive a salary of 
$200 per month. Richard was to have charge of 
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all matters relating to engineering services and 
construction, specifications and purchase contracts 
and petitioner was to have charge of transactions 
relating to purchase and sale of commercial paper, 
borrowing of funds and similar financial matters. 
For the 2 months in 19387 the firm’s net profits were 
$526, petitioner’s share being $263. [23] 


In March 19386 Heiser’s, Inc. (the former em- 
ployer of Richard) made an assignment for the 
benefit of creditors and during 19386 all of its 
machinery and equipment was sold to Pacifie Car 
& Foundry Co. (hereinafter called Pacific). The 
machinery and equipment was installed in Pacifie’s 
Renton plant and a bus-body manufacturing plant 
was started in competition with Tricoach. The 
venture resulted in considerable loss to Pacific in 
each of the years 1936 and 1937. 


For several months throughout 1938 Pacific 
negotiated with the Newells and petitioner for the 
purpose of accomplishing a merger or consolida- 
tion or working out some method to eliminate the 
competition of Tricoach and to secure the services 
of the two Newells to manage the production and 
sales of the motor coach division of Pacific. The 
arrangement finally worked out contemplated leas- 
ing by Tricoach of its machinery and equipment to 
the Newells for 10 years, together with an option 
to them to purchase it by Deceinber 31, 1938, at its 
depreciated book value. The Newells were to sub- 
lease to Pactfie all of the Tricoach machinery and 
equipment for 714 years from October J, 1938, 
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and it was to be moved, at Pacific’s expense, to its 
Renton Plant. Pacific was to operate its motor 
coach division for 71% years from October 1, 
1938, to employ the Newells for said period at a 
minimum salary of $250 per month each, and, in 
addition thereto, to pay each of the Newells one- 
sixth of the profits of the business of the motor 
coach division earned during said term. Richard 
was to have charge of the production end and 
Robert was to manage the balance of the business. 
Pacific was to purchase, as needed, for cash at then 
market prices, all of Tricoach’s materials inven- 
tory and to furnish free storage space if the in- 
ventory should be moved to its plant. <A copy of 
the agreement is attached to the stipulation as Ex- 
hibit 7. Further reference to this document. will 
be made and it will sometimes be referred to as 
the four-party agreement. [24] 


At the same time that the four-party agreement 
was executed petitioner and the Newells entered 
into further agreements, which contemplated an 
arrangement whereby petitioner would lend to each 
cf the Newells, without interest, $4,187.83, to be 
used to purchase the machinery and equipment of 
Tricoach, which the Newells were to sublease to 
Pacific. 


Separate agreements were executed by each of 
the Newells and petitioner, petitioner being desig- 
nated in each as the second party. Fach agree- 
ment recited inter alia: 

In Consideration that the second party shall con- 
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sent to and enter into a certain contract between 
(Pacific, Tricoach et al, Exhibit 7 referred to 
above] * * * and shall, on or before December 31, 
1938, advance to first party the sum of Forty-one 
Hundred Eighty - seven 83/100 ($4,187.83) Dol- 
lars, without interest, to be used by first party 
for the purpose of acquiring joint ownership of 
the machinery and equipment to be sub-leased * * * 
[to Pacific], the first party hereby agrees to pay 
unto second party an amount equivalent to: one- 
third (1/3) of all compensation, or damages in 
lieu thereof, not in excess of Thirty-seven Thou- 
sand Five Hundred Dollars ($37,500.00), said first 
party shall receive or be entitled to receive from 
[Pacific] by reason of said contract as set forth in 
Exhibit ‘‘A”’ attached, [Exhibit 7] exclusive of the 
minimum salary of $250.00 per month and rental 
income separately set forth in said contract. Pay- 
ments to be made within three (3) days after first 
party shall receive an accounting and settlement 
of his adjusted bonus compensation from the Pacific 
Car and Foundry Co. for each respective calendar 
year or fractional period. 


Each agreement further provided that, in the 
event any part or all of the machinery and equip- 
ment should be sold by the Newells, one-fourth of 
the net proceeds derived from the sale should be 
paid to petitioner and applied in liquidation of the 
$4,187.83 loan and that one-half cf all other pay- 
ments made pursuant to the agreement would be 
applied in liquidation of the loan until it should 
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be paid in full. In the event that the first party 
[Richard in one contract and Robert in the other] 
should terminate his employment with Pacific [25] 
either voluntarily or by reason of death, the unpaid 
balance of the loan was to become immediately due 
and payable; however, first party, his heirs, assigns, 
or legal representatives was given the option of 
assigning to petitioner an undivided one-fourth 
interest in the machinery and equipment, together 
with the proportionate share of rental income to 
be subsequently earned, in full satisfaction of the 
unpaid balanee, if any, then due on the loan. In 
the event that the named Newell should continue in 
the employ of Pacific for the full 714 years, then 
petitioner agreed ‘‘to waive, cancel, and forgive any 
unpaid balance of the aforesaid loan in the amount 
of $4,187.83.’’ All of the contracts referred to 
above were dated August 3, 1938. 


At a joint meeting of the stockholders and direc- 
tors of Tricoach held on August 2, 1938, a regolu- 
tion was adopted to suspend the manufacturing 
operations of the corporation on or about October 
1, 1938; to gradually liquidate its affairs, to enter 
into the proposed agreement with Pacifie (Exhibit 
7) and to enter into a lease agreement with’ the 
Newells for lease of the corporation’s manufactur: 
ing machinery and equipment with an option 
whereby they might purchase such machinery and 
equipment on or before December ol, 1938, for 
cash at its depreciated book value. (The option 
was exercised. ) 


ft 


c 
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The minutes of the meeting referred to above 
recite: 


After lengthy discussion the following resolution 
was introduced and unanimously adopted: 


Whereas; the headquarters building of the Tri- 
coach corporation, at 705 Sixth Avenue North, 
Seattle, Washington, has been inadequate to prop- 
erly house the corporation’s manufacturing activi- 
ties, it being necessary to rent additional space in 
other buildings in order to relieve the overcrowded 
conditions; insufficient space in which to place tools 
and equipment, work under construction, and for 
employees to perform their respective duties, has 
caused general inefficiency in direct labor produc- 
tion and an unwarranted increase in overhead ex- 
penses in ratio to productive man hours; making 
continued occupancy of the present quarters un- 
profitable; and [26] 


Whereas; the present general business condi- 
tions, labor unrest, excessive taxation, governmen- 
tal regulation and interference with manufacturing 
operations, ete., discourage the reestablishment of 
operations in another location; and 


Whereas; Robert L. Newell, and Richard B 
Newell, who have heretofore been in active man- 
agement of the corporation’s affairs, have an op- 
portunity to enter the employ of the Pacifie Car 
and Foundry Co., Motor Coach Division, and re- 
celve greater compensation than can be expected 
from continued operation of the Tricoach Corpor- 
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ation; and have arranged with their prospective 
emplover to use all manufacturing machinery and 
equipment on a rental basis and to bear all cost of 
removing same from its present location, and to 
purchase whatever materials and supplies as may 
be on hand October 1, 1938, at current market 
prices when required, so that no unusual expenses 
or losses may be incurred by Tricoach Corporation 
by reason of suspending operations; 


Now Therefore Be It Resolved; [substance 
shown above]. 


The coneluding paragraph of the minutes is as 
follows: 


Upon motion duly made and seconded, an agree- 
ment dated August 2, 1938, signed by all the stock- 
holders of Tricoach Corporation, restricting the 
sale and transfer of shares of capital stock to per- 
sons other than the present stockholders and mem- 
bers of their respective families, was received and 
ordered filed as an appendix to these minutes. 

In 1940 there was paid to petitioner by the New- 
ells, under their respective agreements, the follow- 
Img amounts which were applied by petitioner as 
follows: 


From Robert From Richard 


L. Newell B. Newell Total 
Payments received................$2,603.65 $2,603.65 $5,207.30 
Applied toward payment of 


their loans . ees. 1,301.33 1,301.82 2,603.65 


Treated as a community 
capital @ain................. $1,301.82 $1,301.83 $2,603.65 


| 
: 
On June 26, 1940, petitioned received $25,500 and | 


the two Newells each received $12,250 from Tri- 
coach as liquidating dividends. Each of the parties 
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duly acknowledged receipt of the foregoing sums" 
and directed that they be paid over to the Sales Co. 

and be charged to their respective accounts. That 

was done. Receipt was signed by petitioner read- 

ing as follows: 

Received of Tricoach Corporation, the sum of 
$25,500.00 Twenty-five thousand five hundred dol- 
lars; same being an amount equivalent to the par 
value of all the capital stock in said corporation 
owned by the undersigned. In event the Tricoach 
Corporation shall resume its business activities the 
undersigned hereby agrees to return the funds thus 
advanced; but, if business activities are not re- 
sumed, the funds thus advanced shall, upon dissolu- 
tion, be applied in settlement of any liquidating 
dividends that may be declared. 


The stock had cost petitoner $25,500 plus $1,001.42, 
his pro rata share of the 1935 deficit, and it there- 
fore had a basis in his hands of $26,501.42. Re- 
spondent, in determining the deficiencies, has al- 
lowed as a community deduction 50 percent of the 
long-term eapital loss of $1,001.42 and this item is 
not in controversy. | 


In 1941 there was paid to petitioner by the New- 
ells, under their respective agreements, the follow- 
ing amounts, which were apphed by petitioner as 
shown: 
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Robert Richard 
L. Newell B. Newell Total 
Payment received .....-....-.-.-- $9,286.00 $9,286.00 $18,572.00 
Applied toward payment of 
balancemot loans............ 2,886.00 2,886.01 Seb 
Treated as community cap- 
oo) nena $6,400.00 $6,399.99 $12,799.99 


In 1942 petitioner received final payments of 
$610.34 from each of the Newells, the total received 
from both of them being, as shown by the schedules 
above, $24,999.98. [28] 

In each petitioner’s 1940 income tax return there 
was reported as a long-term capital gain $1,301.82, 
being his community one-half cf the $2,601.55 re- 
ceived from the two Newells in 1940 after the above- 
mentioned application on their indebtedness, and as 
such long-term capital gain there was taken into 
account, for tax purposes, only 50 percent thereof, 
or $650.91. 

Respondent, in each of his deficiency letters, held 
that said amount of $1,301.83, received by each 
petitioner in 1940, was not a capital gain but was 
ordinary income taxable in full, thereby increasing 
each petitioner’s taxable income for 1940 by 
$650.91. If the amount was correctly reported by 
the petitioners then (because of uncontested adjust- 
ments made by respondent) the correct deficiency 
of each petitioner for 1940 would be $2.57. 

In each petitioner’s 1941 income tax return there 
was reported as a long term capital gain $6,400, 
being his community one-half of the $12,800 re- 
ceived from the two Newells in 1941 after the above- 
mentioned application on the balance of their in- 
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debtedness, and as such long-term capital gain 
there was taken into account, for tax purposes, 
only 50 percent thereof, or $3,200. Respondent held 
that said amount of $6,400 was not a capital gain, 
but was ordinary income taxable in full, thereby 
increasing petitioner’s taxable income for 1941 hy 
$3,200. If said amount was correctly reported as 
a long-term capital gain and only 50 percent there- 
of, or $3,200, is to be taken into account for income 
tax purposes, then there would be no deficiency for 
1941. 

Based upon oral evidence adduced at the trial 
and admissions of the parties it is also found that 
Tricoach has never been dissolved; that petitioner 
received $25,500 and nothing more from it upon its 
liquidation; that although it had no assets subse- 
quent to the liquidation it was kept alive so that it 
could be availed of in the event the stockholders 
should desire to use it; that the [29] stockholders 
had in mind they might get back into the same busi- 
ness and conduct the corporation as they had for- 
merly done although the possibility they might do 
so was considered remote; that in order to get the 
agreements with the Newells, under which the pay- 
ments in issue were received it was necessary for 
petitioner to enter into the four-party agreement 
(Exhibit 7) and to advance, to Robert and Richard 
each, the sum of $4,187.83 without interest; that the 
amounts were to be returned, if at all, out of com- 
pensation or damages in lien thereof received by 
the Newells from Pacific; and that petitioner would 
not have entered into the four-party agreement 
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unless arrangements had been made under which 
he was to receive additional payments from the 
Newells. 

Petitioner contends that the amounts received 
from the Newells over and above the repayment of 
their loans ($2,603.65 in 1940 and $12,800 in 1941) 
constituted long term capital gains to the com- 
munity. His argument proceeds substantially as 
foliows: The shares of Tricoach stock were capital 
assets. ‘Tricoach was a successful corporation, as 
is indicated by it earnings. All that was distributed 
to the stockholders upon its liquidation was the par 
value of the stock, its earnings having previously 
been distributed as dividends and adjusted com- 
pensation. The dividends in complete liquidation 
are to be treated as a payment in exchange for the 
stock under section 115 (c) I. R. C. But the stock 
had a value in excess of par. Petitioner would not 
have consented to the corporation going out of busi- 
ness except for the consideration to be paid to him 
by the Newells. The payments by the Newells were 
therefore additional consideration to him for his 
eonsent to the liquidation and are to be added to 
the amounts received from the corporation as a 
liquidating dividend. [30] 

The argument is ingenious but unsound. The 
statute relied upon states that amounts distributed 
in complete liquidation of a corporation ‘‘shall be 
treated as in full payment in exchange for the 
stock.’’ It is doubtful if we are at liberty to con- 
strue it, as petitioner obviously wishes it to be 
construed, as meaning in part payment for the 
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stock. But passing this question we examine in 
more detail the arguments of the respective parties 
upon brief. 

Petitioner cites but two cases: David A. DeLong, 
43 B.T.A. 1185, and Margery K. Megargel, 3 T. C. 
238. In the DeLong case a majority stockholder 
in a corporation, being desirous of effectuating a 
reorganization, paid cash to a minority stockholder 
to induce him to part with this stock and partici- 
pate in the reorganization. He did so. It was held 
that the ‘‘crux of the business’’ was that the minor- 
ity stockholder had disposed of his stock in the old 
company and received in exchange shares of stock 
in the new and $14,000 in cash; that the total con- 
sideration should be treated as the sales price of 
the stock and the excess over cost as capital gain; 
that the portion of the gain attributable to the 
stock received was subject to the nonrecognition 
provisions of the statute and not subject to tax; 
and that only the portion attributable to the cash 
was then taxable. In the Megargel case the tax- 
payer had transferred stock, in 1933, upon repre- 
sentations which she later considered had been made 
fraudulently. In 1939 she instituted an action to 
annul the transaction and to recover the stock. The 
action was compromised, the taxpayer receiving 
cash, dismissing her action and executing a general 
release. It was held that inasmuch as the action 
had been primarily for the recovery of capital 
assets, the cash received in settlement partook of 
the nature of a capital recovery and the gain was 
taxable as a capital gain. [31] 
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The cited cases, in our judgment, furnish but 
slight aid to petitioner. He did not sell or dispose 
of his stock but still has it. The amount received 
in the liquidation has been treated as the statute 
contemplates. Passing the seeming inconsistency 
implicit in his failure to contest the allowance of 
a capital loss in connection with the liquidation of 
the corporation and thereby being in the position 
of claiming both a gain and a loss upon what he 
insists was an ‘‘exchange’”’ of his stock, we examine 
in more detail his contention that the two types of 
payments—the liquidating distributions and the 
amounts received from the Newells—are to be 
added together for the purpose of computing his 
eapital gain. 

In his returns for the taxable years petitioner. 
treated the amounts received from the Newells as 
‘“Tricoach Goodwill.’? We do not understand that 
he is now contending that the characterization is 
proper. It is therefore probably unnecessary to 
point out that good will ‘‘cannot be carved out of 
a business and sold independently of the going con- 
cern * * *.”’ Dodge Bros. v. United States, 118 
Fed. (2d) 95. Cf. Metropolitan Bank v. St. Louis 
Dispatch Co., 149 U. 8S. 486. It is also difficult to 
see how a corporation, stripped of all of its assets 
and obligated by a valid contract to refrain for a 
period of 7144 years from engaging in the business 
for which it had been organized and equipped, had 
any good will of value, especially since its stock- 
holders were bound by the same agreement and 
could not dispose of their stock in the corporation 
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except to the other stockholders or members of their 
respective families. Assuming that any good will 
existed, it was never transferred to, or disposed of 
by, petitioner. 

Returning to petitioner’s argument upon brief, 
he insists that he would not have consented to the 
corporation going out of business and lquidating 
unless he had been paid a substantial sum over and 
above the par value of his stock. He [32] so testi- 
fied at the hearing and we have no reason to believe 
he was not telling the truth. but that does not 
prove that the amounts received from the Newells 
in the later years were received from the sale or 
exchange of his stock, even if it be assumed, con- 
trary to the fact, that his stock had been disposed 
of. The form in which the parties chose to mold 
the transaction is clearly indicated by the docu- 
ments which they signed. They are the best evi- 
denee of what they intended to do and of what they 
did. In consideration of petitioner consenting to 
the four-party contract, thereby effectively binding 
the corporation in which he owned the controlling 
interest and himself not to ‘‘own, operate, lease, 
conduct or have any interest in any automobile, bus 
or coach manufacturing or selling business in the 
States of Washington, Oregon, Idaho or Montana 
during the life of [the] agreement [714 years] * * * 
[and not] work for, aid or assist any person, firm, 
corporation or organization engaging in any such 
business * * * in competition * * *,’? and in con- 
sideration of petitioner advancing to each of the 
Newells $4,187.83, they agreed to share the profits 
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which should be received from the Motor Coach 
Division of Pacific. The amounts in issue repre- 
sented his share in the profits. 

In our opinion respondent is correct in designat- 
ing the payments made by the Newells to petitioner 
as the fruits of a joint venture. His suggestion that 
a portion may have been received from an agree- 
ment not to compete in business may be passed. In 
any event we think it is clear that they were not 
received ‘‘from the sale or exchange of a capital 
asset.’’ The Commissioner therefore committed no 
error in including the amounts in the community 
income. 

Decision will be entered in each case for the re- 
spondent. [33] 


ee 


The Tax Court of the United States 
Washington 
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COMMISSIONER OF INTERNAL REVENUE, 
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Pursuant to the determination of the Court, as 
set forth in its Opinion, Promulgated May 28, 
1945, it is Ordered and Decided: That there are 
deficiencies in income tax for the calendar year 
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except to the other stockholders or members of their 
respective families. Assuming that any good will 
existed, it was never transferred to, or disposed of 
by, petitioner. 

returning to petitioner’s argument upon brief, 
he insists that he would not have consented to the 
corporation going out of business and liquidating 
unless he had been paid a substantial sum over and 
above the par value of his stock. He [82] so testi- 
fied at the hearing and we have no reason to believe 
he was not telling the truth. But that does not 
prove that the amounts received from the Newells 
in the later years were received from the sale or 
exchange of his stock, even if it be assumed, con- 
trary to the fact, that his stock had been disposed 
of. ‘The form in which the parties chose to mold 
the transaction is clearly indicated by the docu- 
ments which they signed. Thev are the best evi- 
dence of what they intended to do and of what they 
did. In consideration of petitioner consenting to 
the four-party contract, thereby effectively binding 
the corporation in which he owned the controllmg 
interest and himself not to ‘‘cwn, operate, lease, 
conduct or have any interest in any automobile, bus 
or coach manufacturing or selling business in the 
States of Washington, Oregon, Idaho or Montana 
during the life of [the] agreement [714 years] * * * 
[and not] work for, aid or assist any person, firm, 
corporation or organization engaging in any sueh 
business * * * in competition * * *,’’ and in con- 
sideration of petitioner advancing to each of the 
Newells $4,187.83, they agreed to share the profits 
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which should be received from the Motor Coach 
Division of Pacific. The amounts in issue repre- 
sented his share in the profits. 

In our opinion respondent is correct in designat- 
ing the payments made by the Newells to petitioner 
as the fruits of a joint venture. His suggestion that 
a portion may have been received from an agree- 
ment not to compete in business may be passed. In 
any event we think it is clear that they were not 
received ‘‘from the sale or exchange of a capital 
asset.’? The Commissioner therefore committed no 
error in including the amounts in the community 
income. 

Decision will be entered in each case for the re- 
spondent. [33] 


The Tax Court of the United States 
Washington 


Docket No. 4969 


GEORGE W. YOST, 
Petitioner, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Pursuant to the determination of the Court, as 
set forth in its Opinion, Promulgated May 28, 
1945, it is Ordered and Decided: That there are 
deficiencies in income tax for the calendar year 
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1940 and 1941 in the respective amounts of $75.44 
and $1,071.70. 


[Seal] Entered May 28, 1945. 


(Signed) ARTHUR J. MELLOTT, 
Judge. [34] 


er 


[ Title of Tax Court and Causes Nos. 4969, 4970. ] 


STIPULATION FOR CONSOLIDATION AND 
STIPULATION OF FACTS 


The above parties, by their respective counsel, 
hereby stipulate that the above-entitled proceed- 
ings may be consolidated for hearing and decision, 
and they hereby stipulate the following facts in 
said consolidated proceeding, each party reserving 
the right to introduce additional testimony and evi- 
dence at the hearing. 


1. George W. Yost and Juanita Yost are hus- 
band and wife, residing at Edmonds, Washington, 
and their separate income tax returns for the years 
involved, namely, for the [385] calendar years 1940 | 
and 1941, were timely filed with the Collector of | 
Internal Revenue for the District of Washington, 
at Tacoma, Washington. Their returns for each of © 
said years, or a true copy thereof, will be intro- 
duced in evidence at the hearing of this proceeding. 

2. he notice of deficiency to each petitioner, 


copy of which is attached to the respective petitions, 
was mailed to each petitioner on March 23, 1944, 
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and their respective petitions were filed herein on 


May 17, 1944. 


3. The taxes in controversy are income taxes for 
the calendar years 1940 and 1941 and the deficien- 
cies asserted are: 


1940 1941 Total 
eorgse NW. YOSt..........-......-.0--- 75.44 1071.70 1147.14 
Matita YOSt -....-.-<c:.----c+c--0--- 75.44 1071.70 1147.14 


150.88 2143.40 2294.28 


In their petitions, the petitioners contend that the 
correct deficiencies are: 


1940 1941 Total 

George W. Yost....................-+- 251 None 2.01 
Mamita, Y OSt...---c--s--ceeceece--e--eocee 2.51 None Zo 
Bulls None 5.14 


4. For a number of years prior to January 28, 
1935, Richard B. Newell was draftsman and chief 
engineer for [86] Heiser’s Inc., manufacturers of 
bus and truck bodies at Seattle, Washington, Rob- 
ert L. Newell had been engaged in the sale through- 
out the Pacific Northwest of bus and truck bodies 
manufactured by Wentworth & Irwin, of Portland, 
Oregon; and George W. Yost had been, and still is, 
engaged in the bus passenger transportation busi- 
ness in suburban Seattle as part owner and general. 
manager of Suburban Transportation System. 


). For some time prior to January 28, 1935, the 
two Newells had discussed with Yost the formation 
of a new corporation to manufacture bus and truck 
bodies. As a result thereof the three of them, as 
incorporators, on January 28, 1935, organized for 
that purpose Tricoach Corporation, a Washington 


48 George W. Yost vs. 


corporation, with its principal office at Seattle, and 
thereafter and at all times herein mentioned the 
three of them owned all of the outstanding stock 
of the corporation and they were the only officers 
and directors of the corporation. A copy of the 
articles of incorporation is hereto attached, marked 
Exhibit ‘‘1,’’ and made a part hereof. 


6. Tricoach Corporation had an authorized cap- 
ital of $50,000.00, composed of 1,000 shares of com- 
mon stock of the par value of $50.00 each. In the 
articles of incorporation Yost subscribed for 150 
shares and each of the Newells subscribed for 5 
shares, which subscriptions were paid in cash at 
the first meeting of the incorporators, Yost paying 
$7,500.00 out of community funds of himself and 
wife, Juanita Yost, and the Newells paying $250.00 
each. [37] 


7. At the first meeting of directors, held on Feb- 
ruary 6, 1935, Robert L. Newell was elected presi- 
dent and sales manager, Richard B. Newell was 
elected vice president and chief engineer, and 
George W. Yost was elected secretary, which offi- 
ces they continued to hold during the entire opera- 
tions of the company. The salary of the two New- 
ells was originally fixed at $250.00 per month and, 
in addition thereto, the two Newells and Yost were 
each to receive adjusted compensation at the end 
of each calendar year of one-third of that amount of 
the net profits for such year as was in excess of an 
amount necessary to pay eight per cent dividends 
on all stock outstanding at the beginning of the 
year. A copy of the minutes of said meeting of Feb- 


Commissioner of Internal Revenue 49 


ruary 6, 1935, is hereto attached, marked Exhibit 
“2? and made a part hereof. 


8. During the eleven months of 1939, Tricoach 
Corporation had net sales of $82,805.39, and the re- 
sults of its business for said year were as follows: 


Net Income, exclusive of officers’ 
Race cme 2 eee... ts ee $ 4,404.82 


Officers’ salaries: 
Robert L. Newell 


Mimemouths at $250,00...........-.--... $2,750.00 

Richard B. Newell 
f@ermonths at $250.00..............----.--. 2,750.00 5,000.00 
Merl Cae ose ee ($1,095.18) 
ius surplus adjustments...........---- 27.00 
Mee for year.......-2: eee... $1,068.18 


9. Up to December 16, 1936, the outstanding 
capital of the corporation had remained at $8,000.00, 
the amount originally paid in. On that date the 
three stockholders made a contribution to capital, 
as paid-in surplus, in proportion to their stock- 
holdings, of sufficient to wipe out the 1935 deficit of 
$1,068.18 and then declared a dividend of $80.00 per 
share, but not to exceed the net profits for the year. 
As a result thereof the following dividends were 
paid: ) 


George W. Yost, on 150 shares..........-..-.----------------- $11,649.64 
imobert L. Newell, on Ssharese................--------------- 388.32 
Richard B. Newell, on 5 shares............--.--.---0-------- 388.32 

$12,426.28 


On said date subscriptions were accepted for the 
issuance of additional stock as follows: 
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Cedtee W. Yost Pe8s shames:.............-...------.:.-2. $17,400.00 
Robert L. Newell, 208 shares. ....................2----ce:----c0se+ 10,400.00 
Richard B. Newell, 208 shaies.............--..--...-....2=em 10,400.00 


which subscriptions were duly paid by them and 
said stock issued, so that as of December 31, 1936, 
there were outstanding 924 shares of stock, or a 
total paid-in capital of $46,200.00. A copy of the 
minutes of the directors’ meeting of December 16, 
1936, is hereto attached, marked Exhibit ‘‘3,”’ and 
made a part hereof. 


10. During 1936, Tricoach Corporation had net 
sales of $231,503.81, and the results of its busi- 
ness for [89] said year were as follows: 


Net income, exclusive of officers’ sala- 

ries and adjusted compensation 

and Heder taxes! 1c.7...........:...---: $50,834.90 
Officers’ salaries and 

adjusted compensation : 

Robert L. Newell— 


Salary 6 mos at $250................ $ 1,500.00 
Salary 6 mos. at $800................ 1,800.00 
Adjusted compensation ............ 10,140.95 

18,440.95 


Richard B. Newell 
(same as Robert L. Newell).... 18,440.95 
George W. Yost 


Adjusted compensation. .......... 10,140.95 37,022.85 
Net income before Income and 
Exeess Profits Taxes................ 18,812.05 


Income and Excess Profits Taxes.. 1,426.77 


Net income after provision for 


2D) ener eee 12,385.28 


The changes in its surplus account for said year 
were: 
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January 1, 19386—Deficit.............-.----------- ($1,068.18) 
December 16, 1986—Contributions 
by Stockholders to wipe out 


deficit : 
George W. Yost..........-.-------.-- $1,001.42 
ioopert LiwiNewell ........-.....--=-- 3o.00 
Weichard 1B. Newell__........-....-.-- 33.38 1,068.18 
0.00 
Net income for vear after provision for Federal 
ee oc Ja scec cae sauce cccaretyenceecne---- $12,385.28 
Plus surplus adjustments.........---------+-------0----cee 41. 
12,426.28 
December 16, 1936, cash dividend declared..............-- 12,426.28 
December 31, 1936, surplus or deficit.........-...---.------- None 


11. On December 2, 1937, subscriptions were ac- 
cepted for the issuance of additional stock as fol- 
lows: 


George W. Yost, 12 shares...........-------------1 oe $ 600.00 
Robert L. Newell, 32 shares............--------------------2e0000-- 1,600.00 
Richard B. Newell, 32 shares..........------------------------- 1,600.00 


which subscriptions were duly paid by them and 
said stock issued, so that thereafter all the author- 
ized stock of 1,000 shares was held: 510 shares by 
Yost and 245 shares by each of the Newells. A copy 
of the minutes of the directors’ meeting of Decem- 
ber 2, 1937, is hereto attached, marked Exhibit 
“4? and made a part hereof. 


12. On December 27, 1937, there was declared 
a dividend of $20.00 per share, but not to exceed 
the net profits for the year 1937, as a result of which 
the following dividends were paid: 
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George W. Yost, on S10%shares ___................ $ 7,968.08 
Robert L. Newell, on 245 shames...................... 3,827.81 
Richard B. Newell, on 245 shares..........-....---:. Berti ae 


$15,623.70 


A copy of the minutes of the directors’ meeting of 
December 27, 1937, is hereto attached, marked Ex- 
hibit ‘‘5,’’ and made a part hereof. [41] 


13. During 1937, Tricoach Corporation had net 
sales of $341,887.18 and the results of its business 
for said year were as follows: 


Net income, exclusive of officers’ sala- 
ries and adjusted compensation 
and Federal taxes weer eres... $60,745.69 
Officers’ salaries and 
adjusted compensation : 
Robert L. Newell 
wpalary =e $ 3,600 
Adjusted 
compensation .. 11,927.71 $15,527.71 


Richard B. Newell 
(Same as Robert Newell)........ 15,5270 
George W. Yost 


Adjusted compensation............ 11,927.71 42,983.13 
Net income before Federal taxes.......... 17,762.56 
Ineome and Excess Profits Taxes.......... 2,142.86 


Net income after provision for taxes.. $15,619.70 


The changes in its surplus account for said years 
were: 


January 1, 1987, swunplus tor deneit._................ een None 

Not ineome after taxes. $15,619.70 

Pius surplus adjustment.22.262-- en 4.00 
15,623.70 


Cash) Dividend, December 27, 193%... eee 15,623.70 


December 31, 1937, surplus or deficit.............2.......e.---- None 
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14. As of the end of 1987, Yost, on his original 
investment of $7,500.00 in the Tricoach Corpora- 
tion, had received from the corporation in the two 
years 1936 and 1937, the following: 


NR MM LL CTN See aso nonce cena nsnccevacecceceenee neous $11,649.64 
COLT? “are ee 10,140.95 
BU ICETICS  _.-..cezciccdseeveccsccc eee cece edecee ceeseneneee tater 7,968.08 
Oi aes ces: ae. ee 11,927.71 
Portal] {sgRMES gas scree topes Soot mae Siero rear $41,686.38 


out of which he had made the following payments 
to the Tricoach Corporation: 


1936 Pro rata of 1935 deficit................ $ 1,001.42 

Investment in 348 additional 

SD ne A ened ene 17,400.00 
19387 Investment in 12 additional 

Ch SNES JANN ahi ee ee ee ee 600.00 19,001.42 
Leaving him with a net amount of...... $22,684.96 


and he owned 510 fully paid up shares, or 51% of 
the stock of Tricoach Corporation. 


15. As of November 1, 1937, the two Newells and 
Yost formed a partnership under the name of Tri- 
coach Sales Company, to carry on the general busi- 
hess activities appertaining to the wholesale and 
retail distribution of motor vehicles and trading 
in commercial paper relating to such transactions. 
The Newells each contributed $10,000.00 and Yost 
$20,000.00, Yost having a 50% interest and each of 
the Newells a 25% interest in the partnership. Rob- 
ert L. Newell was to devote most of his time [43] 
to the partnership as general manager in charge 
of all sales promotion activities of the firm and was 
to receive $200.00 a month, which was to be con- 
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sidered an expense of the business before ascer- 
taining the net profits of the firm’s business. Rich- 
ard B. Newell was to have charge of all matters 
relating to engineering services and construction, 
specifications and purchase contracts. George W. 
Yost was to approve all transactions relating to ex- 
tended time payment, the purchase and sale of 
commercial paper, the borrowing of funds, and 
other similar financial matters. For the two months 
in 1937 the firm’s net profits were $526.00, of which 
amount Yost’s share was $263.00. A copy of said 
partnership agreement marked Exhibit ‘‘6”’ is 
hereto attached and made a part hereof. 


16. In March, 1936, Heiser’s, Inc., made an as- 
signment for the benefit of creditors, and during 
said year all of its machinery and equipment was 
sold to Pacific Car & Foundry Co., which installed 
said machinery and equipment in its Renton plant 
and started a bus-body manufacturing plant in 
competition with Tricoach Corporation, but such 
venture resulted in a considerable loss to the Pacific 
Car & Foundry Co. in each of the years 1936 and 
1937. 


17. For several months throughout 1938, Pacific 
Car & Foundry Co. negotiated with the Newells 
and Yost for the purpose of accomplishing a mer- 
ger or consolidation or some other method to elimi- 
nate the competition of Tricoach Corporation [44] 
and to secure the services of the two Newell broth- 
ers to manage the production and sales of the Mo- 
tor Coach Division of Pacific Car & Foundry Co. 


18. The arrangement finally worked out con- 
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templated the leasing by Tricoach Corporation of 
all its machinery and equipment to the Newells for 
ten years, together with an option to them to pur- 
chase, by December 31, 1938, at its depreciated book 
yalue, said machinery and equipment, and the 
Newells were to sublease to Pacific Car & Foun- 
dry Co. all of said Tricoach Corporation’s machin- 
ery and equipment for 714 years from October 1, 
1938, and it was to be moved at Pacific’s expense 
to its Renton plant. Pacific was to operate its Mo- 
tor Coach Division for 744 years from October 1, 
1938, and to employ the Newells for said period at 
a minimum salary of $250.00 per month each, and 
in addition thereto, to pay each of the Newells 1/6 
of the profits of the business of the Motor Coach 
Division earned during said term. Richard B. New- 
ell was to have charge of and manage the produc- 
tion end and Robert L. Newell was to manage the 
balance of the business of the Motor Coach Divi- 
sion. Pacific was to purchase, as needed, for cash, 
at then market prices, all of Tricoach Corpora- 
tion’s materials inventory and Pacific was to fur- 
nish free storage space therefor if said inventory 
was moved to its Renton Plant. A copy of said 
agreement entered into, as hereinafter stated, is 
[45] attached hereto as Exhibit ‘‘7’? and made a 
part hereof. 


19. At the same time the foregoing agreement, 
Hxhibit ‘‘7,’’ was negotiated between Pacific Car, 
the Newells, Tricoach Corporation and Yost, the 
Newells and Yost entered into further agreements 
which contemplated an arrangement whereby Yost 
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would Joan to each of the Newells, without inter- 
est, $4,187.83 to be used by each of them to pur- 
chase from Tricoach its machinery and equipment, 
which the Newells were to sublease to Pacific, and 
each of the Newells would pay to Yost an amount 
equivalent to one-third of the first $37,500.00 each 
of the Newells should receive out of their respee- 
tive shares of one-sixth of the prospective profits 
of the Moter Coach Division, to be paid to Yost 
within three days after the Newells had received 
their settlement of said profits. One-half of all 
such payments was to be applied by Yost in pay- 
ment of the $4,187.83 to be loaned by Yost to each 
of the Newells until such loans were paid in full. 
A copy of the agreement entered into, as herein- 
after stated, by Yost with Robert L. Newell and 
also that with Richard B. Newell, are hereto at- 
tached as Exhibits ‘*8’’ and ‘‘9”’ and made a part 
hereof. 


20. At a joint meeting of the stockholders and 
directors of Tricoach Corporation held August 2, 
1938, a resolution was adopted to suspend the man- 
ufacturing operations of the [46] corporation on 
or about October 1, 1938; to gradually liquidate its 
affairs; to enter into the proposed agreement with 
Pacific Car & Foundry Co.; and to enter into a 
lease-agreement with the Newells for lease of the 
corporation’s manufacturing machinery and equip- 
ment, with an option whereby they might purchase 
such machinery and equipment on or before De- 
cember 31, 1938, for cash, at its depreciated book 
value, which option the Newells exercised. A copy 
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of the minutes of said meeting of August 2, 1938, is 
hereto attached, marked [ixhibit ‘‘10,’’ and made a 
part hereof. 


21. Thereafter, on August 3, 1938, a four-pariy 
agreement (Exhibit ‘‘7,’’ hereto attached,) was 
duly entered into between Pacific Car & Foundry 
Co., as first party, the two Newells as second par- 
ties, Tricoach Corporation as third party, and 
George W. Yost as fourth party, to carry out the 
proposed arrangement. 


22. On said August 3, 1938, George W. Yost 
entered into two separate, identical contracts (Hx- 
hibits ‘‘8’’ and ‘‘9,’’ hereto attached,) one being 
with Robert L. Newell and the other being with 
Richard 6b. Newell, to evidence their respective 
agreements with Yost in regard to payment to Yost 
of a share of the respective profits to be received 
by each of the Newells out of the Motor Coach D1- 
vision business. 


23. In 1940, there was paid to Yost by the New- 
ells, under their respective agreements, the follow- 
ing payments, [47] which were applied by Yost as 
follows: 

Robert Richard 
L. Newell — B. Newell Total 
Payments received by Yost..$2,603.65 $2,603.65 $5,207.30 


Applied toward payment 
Oretheir loans................ 1,301.83 1,301.82 2,603.65 


Treated by the Yosts as a 
community capital gain 
in their returns.............. 1,301.82 1,301.83 2,603.65 


24. On June 26, 1940, Yost received $25,500.00 
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and the two Newells each received $12,250.00 from 
the Tricoach Corporation as a liquidating dividend. 
Fach of said parties duly acknowledged receipt of 
the foregoing sums and directed that the proceeds 
be paid over by the corporation to Tricoach Sales: 
Company and be charged to their respective ac- 
counts. The receipts and such directions are set out 
in Exhibit ‘‘11,’’ hereto attached and made a part 
hereof. Said stock had cost the Yosts its $25,500.00 
par value plus $1,001.42 pro rata of the 1935 deficit, 
or a total of $26,501.42, resulting in a community 
capital loss of $1,001.42. Respondent in determin- 
ing the deficiencies asserted herein has allowed as a 
community deduction to petitioners 50% of said 
long-term capital loss of $1,001.42, or $500.71, and 
allowed each of the petitioners a deductible loss of 
one-half thereof, or $250.35. This item is not in 
controversy herein. [48] 


25. In 1941, there was paid to Yost by the New- 
ells, under their respective agreements, the fol- 
lowing payments, which were applied by Yost as 
follows: 

Robert Richard 
L. Newell B. Newell Total 
Payment received by Yost..$9,286.00 $9,286.00 $18,572.00 
Applied toward payment of 
balance of loans............ 2,886.00 2,886.01 5 2 Oe 


Treated by the Yosts as a 
community capital gain 
in their returns............ 6,400.00 6,399.99 L277 99S 
26. In 1942, Yost received final payments of 
$610.34 from each of the Newells under their re- 
spective agreements. This made the total amount 
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received from each of the Newells $12,499.99, or a 
total of $24,999.98 from both of them. 


27. In each petitioner’s 1940 Income Tax Re- 
turn there was reported as a long-term capital gain 
$1,301.82, being his community one-half of the 
$2,603.65 received from the two Newells in 1940 
after the above-mentioned application on their in- 
debtedness, and as such long-term capital gain there 
was taken into account, for tax purposes, only 50% 
thereof, or $650.91. 


28. Respondent in each of his Deficiency Let- 
ters held that said amount of $1,301.83, received by 
each petitioner [49] in 1940, was not a capital gain 
but was ordinary income taxable in full, thereby 
increasing each petitioner’s taxable income for 
1940 by $650.91. 


29. That if said amount of $1,301.82 was cor- 
rectly reported as a long-term capital gain and 
only 50% thereof was to be taken into account for 
income tax purposes, then, due to certain other ad- 
jJustments made by respondent in his Deficiency 
Letter, and to which no exception is taken, each 
petitioner claims his correct deficiency for 1940 
would be only $2.57. 


30. In each petitioner’s 1941 income tax return 
there was reported as a long-term eapital gain 
$6,400.00, being his community one-half of the $12,- 
800.00 received from the two Newells in 1941 after 
the above-mentioned application on the balance of 
their indebtedness, and as such long-term capital 
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gain there was taken into account, for tax pur- 
poses, only 50% thereof, or $3,200.00. 


31. Respondent, in each of his Deficiency Let- 
ters, held that said amount of $6,400.00 was not a 
capital gain, but was ordinary income taxable in 
full, thereby increasing each petitioner’s taxable in- 
come for 1941 by $3,200.00. 


o2. That if said amount of $6,400.00 was cor- 
rectly [50] reported as a long-term capital gain 
and only 50% thereof, or $3,200.00, was to be taken 
into account for income tax purposes, then there 
would be no deficiency for 1941. 

ALFRED J. SCHWEPPE, 
MAURICE R. McMICKEN, 
Counsel for Petitioners. 
J.P. WENCHEL, 
wie tie P., 
Counsel, Bureau of Internal 
Revenue, Counsel for Re- 
spondent. 


[Endorsed]: T.C.U.S. Filed Nov. 2, 1944. [51] 


os 


EXHIBIT NO. 1 
(Copy) 


ARTICLES OF INCORPORATION OF 
TRICOACH CORPORATION 


Approved Jan. 28, 1935. Ernest N. Hutchinson, 
Secretary of State, By Charles B. Reed, Assistant 
Seeretary of State. 
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Know All Men By These Presents: That we, the 
undersigned, George W. Yost, resident of HKd- 
monds, Snohomish County, Robert L. Newell, and 
Richard B. Newell of Seattle, King County, State 
of Washington being citizens of the United States, 
do hereby associate ourselves together as a corpora- 
tion under and by virtue of the general incorpora- 
tion laws of the State of Washington, and do here- . 
by adopt the following 


ARTICLES OF INCORPORATION 


ARTICLE I. 


The name of this corporation shall be Tricoach 
Corporation. 


ARTICLE II. 


The objects for which this corporation is formed 
are and shall be: 


1. To manufacture, buy, sell, hire and rent 
motor coach bodies, motor coaches, street cars, rail- 
road coaches, automobiles, auto trucks, trailers, 
motorcycles, air craft, bicycles and all other ve- 
hicles and also ail sorts of water craft. 


2. To operate, conduct and engage in the motor 
coach transportation, motor express and freight 
transportation of any and all kinds. 


3. To engage in, carry on or conduct, either as 
principal or agent, the business of a garage, auto 
repair shop, automobile service station or stations. 


4. To own, operate, conduct and engage in the 
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motor coach transportation business, both intra- 
state and inter-state. 


5. To engage in, carry on or conduct, either as 
principal or agent, the business of automobile deal- 
er or automobile agency. 


6. To buy and sell, at wholesale or retail, either 
as [53] principal or agent, motor coaches, automo- 
biles, auto trucks, trailers, motor vehicles, bicycles, 
air craft and automobile supphes, equipment and 
accessories of every kind. 


). A. To manufacture, buy, sell, hire all kinds 
of water conveyances, whether for pleasure or 
otherwise. 


6. A. To engage in the water ferry transporta- 
tion business. 


7. ‘To purchase and otherwise acquire, lease, let, 
mortgage, sell and convey, and otherwise hold and 
dispose of, land and other real estate and interest 
in real estate of every kind. 


8. To purchase or otherwise acquire, lease, 
mortgage, sell and otherwise deal in goods, wares,. 
merchandise, and all kinds of personal property, 
and carry on a general merchandise business, either 
wholesale or retail. 


9. To carry on a brokerage and commission 
business of any and every kind. 


10. To charge and receive compensation for 
doing any of the things herein specified. 


11. To construct, or otherwise acquire and hold 
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or maintain, and operate terminals, waiting sta- 
tions, buildings, offices, repair shops, storage rooms, 
gas stations and other structures, together with all 
necessary appliances and equipment for the same 
necessary to the successful conduct of the business 
provided for in these articles. 


12. To subscribe for, acquire by purchase or 
otherwise, and to own, hold, vote, sell, assign and 
transfer shares of the capital stock of any other cor- 
poration or corporations whether organized under 
the laws of this State or any other laws whatsoever. 


13. To borrow money and to become indebted 
by the purchase or lease of any kind of property, 
real, personal or mixed, and to contract debts of 
any kind for carying on any of the business of this 
corporation or acquiring any property desired 
therefor, and to issue notes, bonds, debentures and 
other evidence of [54] indebtedness, negotiable or 
otherwise, and to market or pledge all or any part 
of the property of this corporation to secure pay- 
ment thereof. 


14. To do all other acts and things necessary 
and convenient for accomplishing the objects here- 
inabove specified and to do any other act or acts, 
thing or things, that may be necessary or proper to 
successfully accomplish or promote the objects and 
purposes of this corporation and to do any and all 
things herein set forth to the same extent as natural 
persons could do in any part of the world. 
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The time of the existence of this corporation 
shall be fifty (50) years from and after the date of 
the execution of these Articles. 


Article LV. 


The principal place of business of this corpora- 
tion shall be at 703 6th Avenue North, city of 
Seattle, in King County, Washington. 


Article V. 


The amount of capital stock of this corporation 
shall be Fifty Thousand dollars ($50,000.00) of 
common stock which shall be divided into one thou- 
sand (1,000) shares of the par value of Fifty dol- 
lars ($50.00) each. 


Article VI. 


This corporation will start with a capital of Two 
Thousand Five Hundred dollars ($2,500.00) which 
will be paid in cash. 


Article VII. 


The number of directors of this corporation shall 
be three (3). The names of the first directors who 
shall manage the affairs of this corporation for six 
(6) months from the date of incorporation shall be 
George W. Yost, Robert L. Newell, and Richard B. 
Newell: The addresses of the Directors who are 
also [55] the Incorporators are: Geo. W. Yost, 
corner 5th & Alder Streets, Edmonds, Washington; 
Robert L. Newell, 438 39th North, Seattle, Wash- 
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ington; and Richard B. Newell, 3891 44th N. L., 
Seattle, Washington. 

The Incorporators hereby subscribe for stock in 
this Corporation as follows: 


Geo. W. Yost 150 shares 
Robert L. Newell 5 shares 
Richard B. Newell 5 shares 


In Witness Whereof, we, the said George W. 
Yost, Robert L. Newell, and Richard B. Newell 
have hereunto set our hands and seals in triplicate 
at the city of Seattle, County of King, Washington, 
this 26th day of Jannary, 1935. 

GEO. W. YOST 
ROBERT L. NEWELL 
RICHARD B. NEWELL 


State of Washington, 
County of King—ss. 

This day, before me, the undersigned, a Notary 
Public in and for the State of Washington, duly 
commissioned and sworn, personally appeared 
George W. Yost, Robert L. Newell, and Richard B. 
Newell, to me known to be the identical persons 
described in and who executed the foregoing Ar- 
ticles of Incorporation, in triplicate, and that they 
severally acknowledged to me, each for himself, 
that he signed and sealed and executed the same 
as his free and voluntary act and deed for the uses 
and purposes therein mentioned. 


In Witness Whereof, I have hereunto set my 
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hand and affixed my official seal this 26th day of 
January, 1935. 


(Seal) L. P. ELLINGTON 
Notary Public in and for the State of Washington, 
residing at Des Moines. [56] 


EXHIBIT NO. 2 


(Copy) 


MINUTES OF FIRST MEETING OF 
DIRECTORS 


The first meeting of the Board of Directors of 
Tricoach Corporation was held at 310 Central Ter- 
minal Bldg. in the City of Seattle, County of King 
and State of Wash. at 7:30 o’clock P. M., on the 
6th day of Feb. A. D. 1935, in pursuance of the 
foregoing call and waiver of notice. 

Robert L. Newell was chosen as temporary 
Chairman, and Geo. W. Yost was appointed tem- 
porary Secretary of the meeting. 

On a roll call of the Directors by the Secretary 
the following were found to be present: Robert L. 
Newell, Richard B. Newell, Geo. W. Yost. 

A quorum being present, on motion duly made 
and carried, the Board proceeded to the election of 
officers of the corporation to serve for the ensuing 
corporate year and until the election and taking 
of office of their successors. 

The following officers were duly elected: Presi- 
dent, Robert L. Newell; Vice-President, Richard B. 
Newell; Secretary, Geo. W. Yost; Treasurer, Rich- 
ard B. Newell. 
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The Secretary-elect having been duly sworn, the 
permanent officers of the corporation took charge 
of the meeting. 

On motion duly made and carried, the following 
were named a committee to draft by-laws and sub- 
mit them to the Board during this meeting. Geo. 
W. Yost. [57] 

The Committee for drafting by-laws now having 
reported and submitted a code of by-laws to the 
Board, the same was considered and discussed and, 
upon motion duly made and «carried, was adopted, 
and ordered spread upon the records of this cor- 
poration immediately following the Minutes of this 
meeting. 

A form of stock certificate having been presented 
for approval, the same was by motion adopted as 
the form of stock certificate of the corporation, and 
the Secretary was ordered to attach the same on 
page following by-laws of this record. 

The following motions were also duly made and 
carried : 

Moved, that the President be, and he hereby is, 
ordered to rent the premises at 703 6th Ave. N., 
Seattle, Wash. at an annual rental of not to exceed 
$1950.00, said premises to be used for, and being 
hereby designated as the principal office of this 
corporation. 

Moved, that the Treasurer be, and he hereby is, 
ordered to open a bank account in the name of the 
corporation with Pacific National Bank, Seattle, 
for the deposit of funds belonging to the corpora- 
tion, such funds to be withdrawn only by check of 
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the corporation, signed by any two of its Officers. 

Moved, that a seal, bearing the words Tricoach 
Corporation, Washington, Corporate Seal, 1935 and 
identified by an impression thereof on the margin 
of this page, be, and hereby is, adopted as the seal 
of this corporation. 

(Impression of Seal.) [58] 

Moved, that the Secretary be, and hereby is, in- 
structed to purchase such record books and books 
of account, stationery and office supplies as may 
be necessary for the proper administering of the 
affairs of the corporation. 

Moved, that the Secretary be, and hereby is, 
ordered to file the Articles of Incorporation with 
the King County Anditor for public record, and 
to do any and all things necessary in accordance 
with the law in such case made and provided. 

Moved, that the Treasurer be, and hereby is, 
directed to pay all expenses properly incurred in 
the organization of the corporation. 

By motion properly made and carried Robt. L. 
Newell was employed as Sales Manager at a salary 
of $250.00 per month; and Richard B. Newell was 
employed as Chief Engineer at a salary of $250.00 
per month. 

The following motion was properly carried: 

In addition to salaries of Robt. L. Newell and 
Richard B. Newell, respectively, as above set forth; 
each officer of the Corporation, including Geo. W. 
Yost, Secretary, shall receive adjusted compensa- 
tion at the end of each fiscal year in an amount 
equivalent to the net profits of the corporation for 
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such fiscal year which shall be in excess of an 
amount necessary to provide sufficient earned sur- 
plus from which cumulative dividends at the rate 
of 8% per annum may be paid upon the par value 
of all outstanding capital stock at the beginning 
of each year. Such [59] corporation net profits 
to be determined by the accrual] method of account- 
ing; all income taxes to be considered an expense 
of the year in which the income is earned. 


On motion duly made and carried, the meeting 
was adjourned. 
ROBERT L. NEWELL 
President 
GEO. W. YOST 
Secretary [60] 


EXHIBIT No. 3 


(Copy) 
DIRECTORS SPECIAL MEETING 


Dec. 16, 1936. 


Meeting was held at office of Company at 7:30 
P. M. with all Directors present. 

Minutes of previous special meetings were ap- 
proved as read. 

By motion properly made and carried a cash 
dividend was authorized, payable immediately, in 
the sum of $80.00 per share to all Stockholders of 
record as of Dec. 15, 1936; in event said dividend 
exceeds the net profits on Dee. 31, 1936, then said 
excess is to be refunded by all stockholders as soon 
as the amount thereof is ascertained. 
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By motion properly made and carried the follow- 
ing subscriptions for issuance of additional stock 
were accepted: 


Geo. W. Yost 348 shares $17,400.00 
Robt. L. Newell 205 ” 10,400.00 
Richard B. Newell 205  *7 10,400.00 


By motion properly made and carried the Secre- 
tary was authorized to sign copies of resolutions to 
the Pecples Bank & Trust Co. and the Pacific 
National Bank said resolutions to authorize the 
withdrawal of funds by checks signed by any one 
of the following: Geo. W. Yost, Robt. L. Newell, 
Richard B. Newell. 

By motion properly made and carried the con- 
tributions set out in the attached authorization were 
accepted and ordered credited to Paid-in-Surplus. 
Said donations being as follows: | 


Geo. W. Yost $1001.42 
Robt. L. Newell 33.38 
Richard B. Newell 33.38 


Meeting adjourned. 
GEO. W. YOST 
Secretary [61] 


(Copy) 


Tricoach Corporation 
Builders of All Metal Coaches 


6th N. and Roy, Seattle, Wash. Phone Gar. 8888 
December 16, 1936. 
We, the undersigned stockholders of the Tricoach 
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Corporation, for the purpose of eliminating deficit 
resulting from operations during the year of 1935, 
hereby authorize that our drawing account be 
charged with the amounts set opposite our respec- 
tive names and the aggregate thereof credited to 
paid in surplus. 


Geo. W. Yost $1,001.42 
Richard B. Newell $33.38 
Robert L. Newell $33.38 [62] 


EXHIBIT No. 4 


(Copy) 


RECORD OF MINUTES 
DIRECTORS’ SPECIAL MEETING. 


Dec. 2, 1937. 


Meeting was held in private dining room at 
Wash. Athletic Club, 7:30 P. M. with all Directors 
present. S 

Minutes of previous meeting were approved as 
read. 

By motion properly made and carried subscrip- 
tions for new stock were accepted and authorized 
issued as follows: 


Geo. W. Yost 12 Shares $600.00 
Robt. L. Newell Bee”? 1600.00 
Richard B. Newell 3) 1600.00 


Action pertaining to employee’s bonuses and 
annual dividends was deferred to a later meeting 
to be held this month. 
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Meeting adjourned. 
GEO. W. YOST 
Secretary [63] 


EXHIBIT No. 5 


(Copy ) 


RECORD OF MINUTES 
DIRECTORS SPECIAL MEETING 


Dee. 27, 1937. 


Meeting was held in private dining room of 
Washington Athletic Club, 6:30 P. M. with all 
Directors present. 

Minutes of previous meeting were approved as 
read. 

By motion properly made and carried a cash 
dividend was authorized, payable immediately, in 
the sum of $20.00 per share to all Stockholders of 
record as of Dec. 27, 1937; in event said dividend 
exceeds the net profits on Dec. 31, 1937, then said 
excess 1s to be refunded by all stockholders as soon 
as the amount thereof is ascertained. 


Meeting adjourned. 
GEORGE W. YOST 
Secretary [64] 
EXHIBIT No. 6 
ARTICLES OF CO-PARTNERSHIP 


This Agreement, entered into at Seattle, Wash- 
ington, this 27th Day of December, 1937, by and 
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between Richard B. Newell, Robert L. Newell and 
George W. Yost, Witnesseth: 


1. That the said parties have formed and do 
hereby form a co-partnership for the purposes of 
carrying on general business activities appertain- 
ing to the wholesale and retail distribution of mo- 
tor vehicles (Automobiles, trucks, passenger 
coaches, bodies, chassis, etc.), and trading 1n com- 
mercial paper relating to such transactions; to be 
conducted under the firm name of—Triccach Sales 
Company, with offices and principal place of busi- 
ness in the City of Seattle, County of King, State 
of Washington. 

2. Said partnership commenced business on No- 
vember 1, 1937, and shall continue, at will, from 
year to year, until dissolved. 

3d. The said parties have contributed the follow- 
ing sums of money, in cash, set opposite their re- 
Spective names, which shall be and is the initial in- 
vested capital of the partnership to be used, laid 
out, and employed in the business of said firm for 
their mutual benefit: 


(Name of Partner) (%) (Invested Capital) 
Richard B. Newell 25% $10,000.00 
Robert L. Newell 25% 10,000.00 
George W. Yost 50% 20,000.00 
Meera! mivested capital ._............-.0-ccscsesseseeeeee $40,000.00 


Any increase or decrease in the investment ac- 
eounts of the parties shall be made in such amounts 
as will not change the ratio each respective party’s 
investment bears to the total investment of all par- 
ties to this agreement. 
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4. Each party covenants with the other, that 
during the existence of said partnership, and for 
a period of one year after the sale of [65] partner- 
ship assets pursuant to the provisions of para- 
graph eleven (11), he will not engage in any com- 
petitive enterprise, for himself, as a member of an- 
other partnership, or as an officer or employee of 
another person, firm, or corporation, within the 
States of Washington, Oregon, and California, 
without the written consesnt of all other parties to 
this agreement. Permission is hereby granted for 
the respective parties to continue their activities 
with any and all firms and corporations with whom 
they are engaged on the date of this agreement. 

5. The active management of the firm’s busi- 
ness activities shall be shared equally by all part- 
ners; however, the particular duties of each partner 
are designated as follows: 

(a) Richard B. Newell shall approve all 
construction specifications, purchase contracts, 
and have charge of all matters relating to engi- 
neering service. 

(b) Robert L. Newell shall bear the title 
of ‘‘General Manager,’’ and shall have charge 
of all sales promotion activities of the firm. 

(c) George W. Yost shall approve all trans- 
actions relating to extended time payments, 
the purchase and sale of commercial paper, the 
borrowing of funds, and other similar finan- 
cial matters. 

Each partner shall devote sufficient time to the ac- 
tivities of the partnership as may be necessary to 
properly manage and conduct its affairs. It being 
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anticipated that Robert L. Newell will devote a 
greater portion of his time to the affairs of the 
partnership than shall be required of the other 
partners, it is hereby agreed that said Robert L. 
Newell shall receive a salary in the amount of 
$200.00 per month, payable, semi-monthly if desired, 
out of partnership funds, which shall be taken into 
consideration as an expense of the business for the 
purpose of ascertaining net profits or losses at the 
close of each fiscal year. All partners shall be reim- 
bursed for traveling expenses, use of private auto- 
mobiles, etc., upon presentation of itemized ex- 
pense voucher. 


6. Each party covenants with the other parties, 
that all net [66] profits or losses resulting from 
operations of the said business shall be determined 
at the close of each calendar year and shall be 
shared in the following manner: 


(a) Net losses: Richard B. Newell, 25%; Rob- 
ert L. Newell, 25%; George W. Yost, 50%, and 
shall be charged to their respective investment ac- 
counts ; 


(b). Net profits, not in excess of 40% of in- 
vested capital as shown by partners’ investment ac- 
counts on July 1 preceding: Richard B. Newell, 
25% ; Robert L. Newell, 25%; George W. Yost, 
90%, and shall be credited to their respective draw- 
ing accounts; 


(c) Net profits, in excess of 40% of invested 
capital as shown by partners’ investment accounts 
on July 1 preceding: Richard B. Newell, One- 
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third; Robert L. Newell, One-third; George W. 
Yost, One-third, and shall be credited to their re- 
spective drawing accounts. 


7. That good, true and complete books of ac- 
count of said business shall be kept by double entry 
on the accrual basis, which shall contain a historical 
record of the business transactions entered into 
by said partnership; said books of account and sup- 
porting records shall be kept at the general office of 
the firm and shall at all times be available for ex- 
amination and inspection by any partner or his 
duly authorized representative. 


8. A meeting of the partners, or their duly au- 
thorized representatives, shall be held at the office 
of the firm or such other place as may be mutu- 
ally agreed upon, immediately following the date 
upon which the net profits or losses for the pre- 
ceding year have been ascertained; at which meet- 
ing action shall be taken for the distribution or 
other disposition of any profits that may have been 
earned during the preceding year. Undistributed 
profits and/or funds remaining in any partner’s 
drawing account shall bear interest on the average 
monthly credit balance therein at the rate of six (6) 
per cent per annum, said interest to be added to 
each respective partner’s drawing account and taken 
into consideration as an expense of the business [67] 
for the purpose of ascertaining net profits or losses 
at the close of each fiscal year. 


9. All cash funds received by the partnership 
shall be deposited, in the name of the firm, in a 
bank or banks as may be designated from time to 
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time, and shall be subject to withdrawal by check 
signed by any one partner. Each party covenants 
with the other parties, that during the existence of 
said partnership; he will not, without the written 
consent of all other parties, withdraw funds from 
the business, or incur an obligation against the 
firm, for his personal use, in an amount which at 
the particular time shall exceed any credit balance 
remaining in his respective drawing account. Noth- 
ing contained in this paragraph is intended to mod- 
ity or restrict the provisions of paragraph five (5) 
authorizing payment of salary allowance and the 
reimbursement of traveling expenses incurred by 
the respective partners. 


10. In event of the death of any party to this 
agreement, the books of account shall be closed 
and the amount of the deceased partner’s invest- 
ment account shall be determined by transferring 
thereto his pro-rata share of undistributed profits 
or unapportioned losses, together with any balance 
remaining in his drawing account at the time of 
his death. At the option of the surviving part- 
ners they may acquire title and ownership of all 
the assets of the partnership business, including 
goodwill, upon payment by them of all partnership 
debts and the further payment to the estate of the 
deceased party an amount equivalent to the said 
investment account, all of which payments may be 
made out of partnership funds. In event the sur- 
Vviving parties shall not avail themselves of the op- 
tion privilege described herein within sixty (60) 
days following the death of the deceased partner 
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or within such extended time as may be granted, 
they shall proceed, with the advice and cooperation 
of the deceased party’s executor or administrator, 
to liquidate and wind up the affairs of the part- 
nership. 


11. In event any party may desire to terminate 
this agreement, dissolution of the partnership may 
be accomplished by mutual consent, [68] or in 
the following manner:—the party proposing the 
dissolution shall by written notice inform the other 
parties of his intention, and in such notice shall 
offer to purchase all the assets of the business 
(other than cash on hand and due from bank), in- 
eluding goodwill, for a specific monetary considera- 
tion, of which not less than 25% shall be payable 
in cash on the eleventh day following (Sundays and 
holidays excluded), and the balance payable in 
equal monthly installments during the ensuing 
twelve (12) months period together with interest 
on deferred payments at the rate of six (6) per 
cent per annum, the buyer to furnish adequate se- 
curity to guaranty payment of the deferred install- 
ments and interest. The parties receiving the no- 
tice shall be deemed to have accepted the proposal 
unless within ten days thereafter (Sundays and 
holidays exeluded) they shall elect, jointly or indi- 
vidually, to purchase the said assets at the same 
values and under the same terms proposed by the 
other party; and in the event of such election or 
acceptanee, the buyer shall thereupon pay into the 
partnership treasury the initial cash payment set 
forth in the original proposal and shall execute and 
deliver into the hands of one of the other parties, 
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promissory notes, properly secured, covering the 
unpaid balance payable during the ensuing twelve 
months. The funds thus obtained from the sale of 
the partnership assets, together with cash on hand 
and due from bank, shall be disbursed in the fol- 
lowing order :— 
(a) In payment of partnership debts and 
expenses of dissolution; | 
(b) To the partners in equal amounts, but 
not in excess of any credit balance remaining 
in their respective drawing accounts; it being 
the intention that each party shall collect the 
full amount remaining to his credit in his re- 
spective drawing account before any payments 
are made in liquidation of the investment ac- 
counts: 
(c) To: Richard B. Newell, 25%; Robert 
L. Newell, 25%; George W. Yost, 50%. 

12. In event there shall be insufficient funds 
available to pay all partnership debts as they may 
mature, the party who voluntarily contributes the 
deficit or who may be compelled by court aetion 
to [69] make payments direct to creditors, shall 
receive credit in his drawing account for the 
amount of such payments, and shall be entitled to 
receive full and complete reimbursement of the 
funds thus advanced, together with interest at the 
rate of twelve (12) per cent per annum, from any 
funds subsequently received in the partnership 
treasury before payments in liquidation or other- 
Wise are made to any other partner. Until reim- 
bursed in full, the party or parties making such 
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advances shall have full charge of the partnership 
business affairs; and in event sufficient partnership 
funds are not. forthcoming within six months after 
the date of the first unrecovered advancement of 
funds, said party or parties shall have a valid debt 
against the other party, or either of the other par- 
ties, for their pro-rata share of the total deficiency. 

13. Any dispute or controversy arising between 
the partners, in respect to the dissollution and 
liquidation of said partnership, at the option of 
any party, may be submitted to arbitration under 
the rules of the American Arbitration Association 
then in effect, and each party covenants with the 
other parties to accept and abide by the award of 
such arbitration board. 


In Witness Whereof, the said parties have here- 
unto subscribed their names, in triplicate, at Seat- 
tle, Washington, the day and year first above 
written. 

ROBERT L. NEWELL, 
RICHARD B. NEWELL, 
GEO. W. YOST. 

In presence of— 

PAUL R. STROUT. [70] 


EXHIBIT NO. 7 


(Copy) 
AGREEMENT 


This Agreement, made this 3rd day of August, 
1938, by and between Pacific Car and Foundry 
Company, a Washington corporation, hereinafter 
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designated First Party; Robert L. Newell and Rich- 
ard B. Newell, hereinafter designated Second 
Parties; Tricoach Corporation, a Washington cor- 
poration, hereinafter designated Third Party, and 
George Yost, hereinafter designated Fourth Party; 


Witnesseth : 

Whereas, First party, among other things, is en- 
gaged in the business of manufacturing and selling 
all types of passenger and commercial bodies for 
use in the transportation of passengers and freight 
upon all types of automobiles, trucks and trackless 
trolleys, under a division of its organization known 
as the Motor Coach Division; and 

Whereas, second parties and fourth party own 
all of the capital stock and constitute the Board of 
Directors of the third party, which company 1s 
engaged in the same business as the Motor Coach 
Division of the first party and in competition with 
the first party; and 


Whereas, first party desires to employ second 
parties to be managers of the Motor Coach Division 
of the first party and to lease the physical assets 
listed and set forth in the inventory attached hereto 
and marked Exhibit ‘‘A’’, upon terms, provisions 
and conditions hereinafter set forth; and 


Whereas, second and fourth parties, by reason of 
their complete ownership and control of said third 
party, are in a position to discontinue the business 
operations of third party; and [71] 
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Whereas, third party has leased to the second 
parties all of the physical assets of the third party 
listed and set forth in the inventory attached hereto 
and marked Exhibit ‘‘A’’; now, therefore, 

In Consideration of the premises and of the 
mutual promises and agreements herein contained, 
It Is Hereby Agreed by and between the parties 
hereto, as follows: 


I. Second parties do hereby sub-lease to the first 
party, for a term of seven and one-half (714) years 
from the Ist day of October, 1938, all of the per- 
sonal property listed and set forth in the inventory 
hereto attached and marked Exhibit ‘‘A’”’ and now 
located principally at 703 Sixth Avenue North, in 
Seattle, Washington, at a monthly rental of One 
Hundred Dollars ($100.00) per month, payable in 
advance on or before the 5th day of each and every 
month during said term. First party agrees to pay 
said rental for said term in the manner above set 
forth and agrees to keep said property in a good 
state of repair; agrees to carry fire insurance for 
the benefit of third party to the full value of said 
property; agrees to pay all taxes hereafter levied 
on said property during the term of this lease and 
agrees to pay three-twelfths (3/12) of the personal 
property taxes on said property for the year 1938; 
agrees to move all of said property to first party’s 
plant near Renton, Washington, and agrees to in- 
stall such portions of said property as may be 
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needed, all without expense to second, third and 
fourth parties; and agrees not to thereafter move 
said property or assign this lease, or any interest 
therein, or sublet said property or any portion 
thereof without the written consent of second 
parties. This lease shall not be assignable by oper- 
ation of law. 


TI. In consideration of second parties’ entering 
into said lease, discontinuing the business of third 
party, and of other good and valuable considera- 
tion, first party does [72] hereby agree, subject to 
the provisions of Paragraphs XXI and XXII, to 
continue to operate its said Motor Coach Division 
for a period of seven and one-half (714) years 
from October 1, 1938, and does hereby employ the 
second parties to manage the said Motor Coach 
Division of the first party for said period of 714 
years from October 1, 1938, upon the following 
terms and conditions, to wit: 

Each of said second parties will receive a 
minimum salary of Two Hundred Fifty Dollars 
($250.00) per month as long as he shall be em- 
ployed by and act as manager of said Motor Coach 
Division. Richard B. Newell shall take charge of 
and manage the production of the Motor Coach 
Division and Robert L. Newell shall take charge 
of and manage the balance of the business of the 
Motor Coach Division. In addition to said mini- 
mum salary above mentioned, first party will pay 
to each of second parties one-sixth (1/6) of the 
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‘‘nrofits’? of the business of said Motor Coach 
Division earned during said term of years. Said 
‘‘profits’’ for the purpose of this agreement shall 
be determined as follows: 


(a) The business of said Motor Coach Division 
shall not be charged with any part of first party’s 
executive or managerial overhead or officers’ sal- 
aries, commissions or bonuses, regardless of the 
benefits which may be derived by said Motor Coach 
Division from the services of any such officers, 
executives or managers, but there shall be charged 
against the cost of operating the business of said’ 
Motor Coach Division the minimum salaries of the 
second parties, each in the sum of $250.00 per 
month, and all other charges and expenses in con- 
nection therewith as are reasonable and allowable 
under regular and standard accounting practices, 
except as hereinafter provided. [73] 


(b) Said Motor Coach Division shall not be 
charged with any tax now or hereafter created or 
levied by any Federal, State, County, municipal or 
other governmental authority upon or on account 
of net income and/or surpluses and/or undivided 
profits, but said Motor Coach Division shall be 
charged with any other tax or excise. 


(c) During the life of this agreement, first party 
will supply said Motor Coach Division with ground 
and floor space, buildings, facilities and means of 
ingress and egress for conducting the business of 
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said Motor Coach Division, as set forth upon Ex- 
hibit ‘‘B’’ attached hereto. Said Motor Coach 
Division shall be charged with a rental of........ 
ME. sO Wollersm(Se............) per 
month for the use of said premises, buildings, facili- 
ties and means, and the same shall be maintained 
at all times in a good state of repair by the first 
party and no charge shall be made against the 
Motor Coach Division for repairs, insurance, taxes, 
upkeep or maintenance of said premises, except 
such repairs and maintenance as may be incurred 
by reason of the negligence of any employee in said 
Motor Coach Division. 

In the event it shall become necessary to provide 
additional space for the business of said Motor 
Coach Division, the same shall be provided by the 
' first party upon the following basis: In the event 
existing buildings are available and can be used 
advantageously, an additional rental shall be 
charged against said Motor Coach Division for the 
use of the same, upon the basis of ten per cent 
(10%) per year of the depreciated value of said 
buildings used, plus any cost of remodelling or 
alterations, as said depreciated value is carried 
upon the books of first party. For the purposes of 
determining the depreciated value of first [74] 
party’s buildings, it is agreed that first party shall 
continue to depreciate the same at the same rate 
and upon the same valuations now being used. In 
the event it is necessary to erect additional build- 
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ings, the same shall be erected by first party and 
an additional rental shall be charged against the 
Motor Coach Division, upon the basis of ten per 
cent (10%) per year upon the actual cost of such 
new construction and first party shall be under the 
same obligation to pay for repairs, insurance, taxes, 
upkeep and maintenance of said premises as above 
provided for buildings initially furnished to the 
Motor Coach Division. No ground rental shall be 
charged against the Motor Coach Division for any 
additional ground area needed for the erection of 
any additional buildings or the expansion of said 
Motor Coach Division but first party shall be en- 
titled to charge to the Motor Coach Division the 
pro rata share for said additional ground area of 
any taxes imposed upon the real property of the 
first party by King County, Washington. In the 
event the buildings described in Exhibit ‘‘B”’ are 
destroyed or damaged by fire, first party will replace 
the same with other adequate buildings and if the 
cost of replacing the same shall exceed the sum 
of $30,000.00 and shall also exceed the amount of 
the proceeds of any insurance on said buildings 
actually collected by first party as the result of 
their damage or destruction, a yearly rental in 
addition to the amount chargeable under this para- 
graph, of 10% of the amount of said excess cost 
shall be charged to the operations of the Motor 
Coach Division and first party agrees that it will 
not replace said buildings at such excess cost with- 
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out the written consent of the second parties. In 
the event the said buildings are replaced at a cost. 
which is less than the sum of $30,000.00, the rental 
herein provided for shall be proportionately re- 
duced. In the event the personal property de- 
scribed in Exhibit ‘‘A’’ is damaged or destroyed 
by fire so that the same is no longer useful in 
the business of the first party, the [75] rental 
herein provided to be paid shall be reduced in the 
proportion that the value of the property rendered 
useless bears to the value of the entire property 
leased. 


(d) Said Motor Coach Division shall be charged 
with depreciation upon the machinery and equip- 
ment with which it commences to do _ business, 
except the portion thereof herein leased. For the 
purpose of determining the depreciated value of 
all such machinery, tools and equipment, it is 
agreed that first party shall continue to depreciate 
the same at the same rate and upon the same valua- 
tions now being used by first party. Said Motor 
Coach Division shall be charged also with all re- 
pairs, taxes and insurance upon all of said machin- 
ery and equipment with which it at any time does 
business, and with the rental of One Hundred 
Dollars ($100.00) per month paid for the lease of 
machinery described on Exhibit ‘‘A’’. The Motor 
Coach Division shall not be charged with the ex- 
pense of moving the personal property leased from 
second parties to Renton, Washington, but shall be 
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charged with 5% per annum of the cost of installing 
the same. 


(e) In the event additional machinery, tools 
and equipment are needed by said Motor Coach 
Division, the same shall be furnished by the first 
party upon the following basis: Said Motor Coach 
Division shall be charged with five per cent (5%) | 
per annum of the actual cost of any such property 
plus cost of installation, all taxes and insurance, 
together with a reasonable depreciation allowance 
thereon, which shall not exceed a fair and reason- 
able allowance, based upon the estimated useful life 
of any such machinery or property, irrespective of 
any depreciation allowance allowed by taxing au- 
thorities or made by first party upon its books for 
its own bookkeeping purposes: provided, however, 
that the Motor Coach Division shall only be charged 
with five per cent (5%) per annum of the amount 
by which the said [76] cost of anv such property, 
plus the depreciated valie of all other machinery, 
tools and equipment of the Motor Coach Division 
owned by first party exceeds Thirtv-Two Thousand 
Dollars ($32,000.00). 


(f) First party shall not be required to erect 
new buildings, to furnish machinery, tools and 
equipment in addition to what is on hand on Octo- 
ber 1, 1938, unless the same is necessary to care 
for the growth of the business of manufacturing 
passenger-carrving motor vehicles or to replace 
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buildings, machinery, tools and equipment on hand 
as of October 1, 1938, and in no event shall the 
Motor Coach Division make sale of its products 
for other than cash unless the terms of the sale 
shall have been approved, in advance, by the first 
party and second parties. Upon making a sale 
other than for cash, the first party and the second 
parties shall agree upon the proper percentage of 
the sale price which shall be charged against the 
profits of the Motor Coach Division as a reserve 
for repossession losses and upon the time for dis- 
tributing said reserve. 


(g) First party agrees to furnish to said Motor 
Coach Division, without interest charge, all moneys 
needed by said Motor Coach Division for labor, 
materials, inventory and any other operating need 
in the manufacture of passenger-carrying motor 
vehicles or in the growth of said business, except 
as otherwise herein provided. 


(h) No notes, bonds, warrants, contracts or 
other evidence of indebtedness representing the 
unpaid purchase price of merchandise sold shall 
be disposed of at a discount by the first party 
without the written consent of second parties and 
none of said instruments shall be hypothecated by 
the first party without the written consent of the 
second parties, except that said consent shall not 
be required for hypothecation to regular commer- 
cial banks doing business in Seattle, Washington. 
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(1) Said Motor Coach Division shall have the 
right to purchase water, light, telephone and power 
from first party at the same rate which first party 
pays for the same, such price in no event to exceed 
a fair and reasonable price, said Motor Coach 
Division to receive the full benefits of any price 
or rate obtained by first party on account of quan- 
tity purchases, long-term contracts, or any other 
advantageous arrangement under which first party 
may obtain water, light, telephone or power. 


(j) It is understood that the first party main- 
tains and will continue to maintain or make avail- 
able, during the life of this agreement, an adequate 
heating plant, together with radiators, pipes, fans 
and vents, sufficient to heat the premises to be 
used by said Motor Coach Division. Said Motor 
Coach Division shall be furnished with heat at the 
actual cost thereof to first party; provided, how- 
ever, that said Motor Coach Division may purchase 
heat elsewhere or install its own heating facilities 
if more advantageous to its operation. 


(k) For the purpose of determining profits 
under this agreement, said Motor Coach Division 
shall not be charged with any losses or expenses 
ineurred prior to the 1st day of October, 1938. 
Personal property taxes and prepaid insurance for 
the year 1938 upon all personal property used bv 
said Motor Coach Division shall be pro rated, and 
said Motor Coach Division shall be charged with 
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three-twelfths (3/12) of the same. No inventory 
losses during 1938 shall be deducted from profits 
for the last three months of 1938, computed in 
accordance with the terms of this agreement. 


III. Said Motor Coach Division will have the 
right to purchase from first party any products 
manufactured or handled by first party, at first 
party’s actual cost; and first party shall have the 
same right to purchase products of the [78] Motor 
Coach Division upon the same basis, provided that 
no other department of the first party will attempt 
to engage in the business conducted by the Motor 
Coach Division and the Motor Coach Division wil] 
not engage in any other business conducted by the 
first party. The Motor Coach Division may engage 
in the business of manufacturing and selling all 
types of passenger and commercial bodies for use 
in the transportation of passengers and freight 
upon all types of automobiles, trucks and trackless 
trolleys, and said Motor Coach Division may engage 
in the business of manufacturing and/or assembling 
complete transportation units for the above pur- 
poses, except railroad trucks or logging trailers, 
during the life of this agreement. First party, its 
officers executing this agreement, and each of them, 
shall not be permitted to directly or indirectly own, 
operate, lease, conduct or have any interest in, or 
directly or indirectly work for, aid or assist any 
person, firm, corporation or organization engaging 
In any business similar to the business of the Motor 
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Coach Division, in the States of Washington, Ore- 
gon, Idaho, Montana and California while the 
second parties, or either of them, during the life 
of this agreement, remain in the employ of first 
party. 


IV. The Motor Coach Division, until April 1, 
1939, will furnish, at actual cost, guaranteed service 
upon all bodies sold by first party prior to October 
1, 1938, and said cost will not be charged against 
any profits computed under this agreement, and it 
will, until April 1, 1939, furnish at actual cost guar- 
anteed service upon all bodies sold by third party 
prior to October 1, 1938, and second parties will 
reimburse first party for cost of service on bodies 
so sold by third party. No reserve shall be created 
or held back in the determination or distribution 
of profits for service to be thereafter furnished to 
purchasers upon bodies or transportation units 
sold by said Motor Coach Division. [79] 


V. Asa part of the consideration of this agree- 
ment, first party agrees that said Motor Coach 
Division will purchase, for cash, from third party, 
at the then current market prices, f.o.b. Renton, 
Washington, all materials needed by said Motor 
Coach Division from time to time, until the ma- 
terial inventory of the Tricoach Corporation on 
hand at the time said Company discontinues doing 
business has been exhausted. It is further agreed 
that third party may move said inventory to first 


Commissioner of Internal Revenue oe 


Exhibit No. 7—( Continued) 

party’s plant at Renton, Washington, and that first 
party will furnish suitable storage space for the 
same, without charge to second or third parties or 
to said Motor Coach Division. Third party will 
carry insurance on said property, at its own ex- 
pense. Whenever practicable, materials from this 
inventory shall be used in preference to other ma- 
terials purchased from the outside. Third party 
may, at its option, sell said materials to others. 


VI. Each of second parties agrees to furnish 
himself with a serviceable automobile to be used 
by him in the business of said Motor Coach Division 
and in going to and from said place of business. 
Said Motor Coach Division shall pay for all repairs, 
tires and upkeep upon said automobiles, gasoline 
and oil, license, taxes, adequate fire, theft, property 
damage and public liability insurance, while said 
automobiles are being used in the business of said 
Motor Coach Division and for the reasonable per- 
sonal use of said parties. No charges shall be made 
against said Motor Coach Division for depreciation 
or replacement of said automobiles. 


VII. Second parties, and each of them, hereby 
agree to work in the employ of the first party in 
managing the operations of said Motor Coach Divi- 
sion for 714 years from October 1, 1938, and each 
agrees to devote all of his employable time and 
attention, during usual business hours during the 
period of such employment, [80] to the mainte- 


94 George W. Yost vs. 


Exhibit No. 7—(Continued ) 
nance, promotion and advancement of the business 
of said Motor Coach Division. 


VIII. Each of said second parties hereby agrees 
that he will not, directly or indirectly, own, oper- 
ate, lease, conduct or have anv interest in any 
automobile, bus or coach body manufacturing or 
selling business in the States of Washington, Ore- 
gon, Idaho, Montana or California while he remains 
in the employ of the Motor Coach Division and 
agrees that he will not, during said period, directly 
or indirectly, work for, aid or assist any person, 
firm, corporation or organization engaging in any 
such business in said states, in competition with 
the business of said Motor Coach Division. Second 
parties may resell or assist third party in the 
resale of any units heretofore sold by the third 
party which it may become necessary for second 
parties or third party to repossess. 


IX. It is understood and agreed that first party 
is not in any manner assuming or obligating itself 
to pay any of the debts, liabilities or obligations of 
second or third parties and that there is no part- 
nership or joint venture relationship between the 
parties. 


X. It is agreed that in the event that either 
Robert L- Newell or Richard B. Newell defaults 
in the performance of any covenant or agreement 
herein contained and such default shall continue 
for a period of thirty (30) davs after notice, in 
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writing, from first party to the person in default, 
the damages which would be suffered by the first 
party by reason of such breach would be wneertain 
and difficult of proof and that, therefore, the parties 
hereto agree that in said event the person in default 
shall waive his right to receive said one-sixth (1/6) 
of any profits which are earned by the Motor Coach 
Division subsequent to the time of such [81] breach 
and shall pay first party the sum of Fifty Dollars 
($50.00), all as liquidated damages for said breach. 
Any breach of this agreement by either one of said 
second parties or by third or fourth parties shall 
affeffet only the right of the party breaching this 
agreement and shall not adversely affect the rights 
of any other party hereto. The breach by one or 
more of said persons shall only affect their right 
to receive profits earned by said Motor Coach 
Division subsequent to the time of any such breach 
and shall not entitle first party to a return of any 
profits already distributed to any of the parties 
and said breach of contract shall not prevent the 
person in default from engaging in a business in 
competition with the business of the Motor Coach 
Division. It is hereby agreed by the parties hereto 
that at the termination of this agreement, whether 
by breach of the first party or by breach of both 
of the second parties, or by expiration, said second 
parties shall have the right to manufacture the 
same produets as are manufactured by the Motor 
Coach Division during the term of this agreement 
and sell the same, in competition with first party. 
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If both of second parties default in the performance 
of any covenant or agreement herein contained, 
second parties shall, nevertheless, be entitled to 
terminate the lease of the personal property de- | 
scribed in Exhibit ‘‘A’’ and resume the possession | 
of said property. 


XI. During the first five (5) years of the term 
of this contract, first party agrees to pay the pre- 
miums upon life insurance for said term of five 
(5) years on the life of each of said second parties, 
in the sum of Thirty-two Thousand Five Hundred 
Dollars ($32,500.00) each; that said term insurance 
shall be in such form and payable to such persons 
as second parties shall determine. The death of 
either Robert L. Newell or Richard B. Newell shall 
terminate his right and right of his heirs, personal 
[82] representatives and assigns to receive any por- 
tion of the profits of the Motor Coach Division 
which shall be earned after his death. In the event 
that either Robert L. Newell or Richard H. Newell 
are prevented from carrying out the terms of this 
agreement by reason of any disability, the same 
shall not constitute a breach of this agreement but 
in said event the said party under disability shall 
forfeit his right to his minimum salary in the sum 
of $250.00 per month, but shall not forfeit his right 
to his share of the profits of said Motor Coach 
Division, as herein provided. The premiums on 
the life insurance herein described shall be charged 
to the expense of operating the Motor Coach Divi- 
sion. 
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XII. The profits of the Motor Coach Division 
which accrue after October 1, 1938, determined in 
the manner herein set forth, after the deduction 
of all prior vears’ losses, shall be distributed as 
follows: The profits for three months ending 
December 31, 1938, on March 1, 1939; the profits 
for each calendar year thereafter, less all prior 
years’ losses, on or before March 1st of the next 
succeeding year. Distribution of all profits for the 
first three months of 1946, less losses not already 
deducted, shall be made on or before the Ist day 
of June, 1946; any profits which, according to the 
terms of this agreement, shall have accrued or shall 
have been distributed to the second parties shall 
not be diminished or affected by subsequent years’ 
losses and second parties shall be entitled to receive 
and retain all profits which have accrued or which 
shall have been distributed irrespective of any 
losses that may be incurred subsequent to the ac- 
crual or the distribution of such profits. 


XIU. It is agreed that in the event first party 
defaults in the performance of any covenant or 
agreement herein contained and such default shall 
continue for a period of thirty (30) days after 
notice: in writing from the second parties to the 
[83] first party, the damages which would be suf- 
fered by the second parties by reason of such breach 
would be uncertain and difficult of proof; that 
therefore, the parties hereto agree that the first 
party will pay to the second parties, as liquidated 
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damages for said breach, the sum of $20,000.00, 
plus one-third of the profits earned by the Motor 
Coach Division for a period of twelve (12) months 
after the date of said breach. In said event the 
lease by the second parties to the first party of all 
of the machinery, tools and equipment hsted on 

the inventory attached hereto and marked Exhibit 
_ “A? shall cease and determine and second parties 
shall be entitled to the immediate possession of 
the property so leased. It is agreed that in the 
event first party defaults in the performance of 
any covenant or agreement herein contained for 
the benefit of only one of second parties and such 
default shall continue for a period of thirty (80) 
days after notice in writing from said second party 
to first party, the damage which would be suffered 
by the said second party by reason of such breach 
would be uncertain and difficult of proof. That 
therefore the parties hereto agree that the first 
party will pay to the said second party as lqui- 
dated damages for said breach the sum of $10,000.00, 
plus one-sixth (1/6) of the profits earned by the 
Motor Coach Division for a period of twelve (12) 
months after the date of said breach. It is agreed 
that in the event of any such breach by first party, 
the second party or parties against whom the con- 
tract has been breached may immediately there- 
after engage in business in competition with said 
Motor Coach Division and his or their actions in 
so doing shall not affect his or their right to receive 
the share of profits of said Motor Coach Division 
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Exhibit No. 7—( Continued) 
hereinabove provided for during the twelve (12) 
months following the date of any such breach. 


XIV. First Party shall furnish to each of the 
second parties a monthly operating statement show- 
ing the profits and/or losses of the Motor Coach 
Division, computed in accordance with the terms 
of this agreement. 


XV. Second parties, their agents, attorneys or 
accountants, [84] shall have complete access to the 
books and records of the first party relating to 
the operations of the Motor Coach Division at all 
times during regular business hours and shall be 
permitted to make copies of any entries upon said 
books or records. . 


XVI. All profits earned by the Motor Coach 
Division after October 1, 1938, on bodies or trans- 
portation units completed or sold after said date 
shall be distributed to the parties hereto in the 
Same manner as if the construction of said bodies 
or transportation units had been begun after Octo- 
ber 1, 1938. In consideration of the agreement in 
this paragraph contained, third party agrees that 
all orders obtained by it for bodies or transporta- 
tion units subsequent to the date of this agreement 
shall be filled by the first party and all bodies or 
transportation units for which orders are obtained 
after the date of this agreement shall be constructed 
in the plant of the Motor Coach Division of first 
party. 


XVII. In consideration of the promises of first 
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party herein contained for the benefit of second, 
third and fourth parties, each of the third and 
fourth parties hereby agrees that he or it will not, 
directly or indirectly, own, operate, lease, conduct 
or have any interest in any automobile, bus or coach 
body manufacturing or selling business in the States 
of Washington, Oregon, Idaho or Montana during 
the life of this agreement, except that fourth party 
may retain his present interest in the Yost Auto 
Company, and agrees that he or it will not. during 
said period, directly or indirectly, work for, aid 
or assist any ‘person, firm, corporation or organiza- 
tion engaging in any such business, except as above 
provided, in said states, in competititon with the 
business of said Motor Coach Division. 


XVIII. Third party has leased to second parties 
all of the property shown on Exhibit ‘‘A’’ attached 
hereto, for a period of seven and one-half (714) 
vears from October 1, 1938, at a monthly rental of 
One Hundred Dollars ($100.00) per month. If the 
second parties default in making any payment to 
the third party which may be due under the terms 
of the lease between the second and third parties, 
the third party agrees to notify first party, in 
writing, [85] of said default, and first party shall 
have a period of thirty (30) davs after said notice 
to make good said default. Any sums expended 
by first party in making good the defaults of the 
second parties in their obligations under said lease 
Shall be paid by the second parties to the first 
party, on demand. 
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XIX. Second parties warrant that the first 
party, as long as it complies with the terms of this 
agreement, will not be disturbed in the peaceable 
possession and use of the personal property de- 
scribed in Exhibit ‘‘A”’ hereto attached during the 
term of the lease provided for herein by any person 
or persons lawfully claiming a right in said per- 
sonal property. 


XX. It is agreed by the parties hereto that 
honest errors in judgment made by second parties 
shall not constitute a breach of this agreement by 
said second parties. 


XXI. It is understood and agreed that the 
parties hereto contemplate that the business of said 
Motor Coach Division shall be operated for a period 
of 744 years from October 1, 1938. However, in 
the event for any reason the first party shall decide 
to discontinue the business of the Motor Coach 
Division, such a discontinuance of said business 
shall not constitute a breach of this agreement by 
first party. In the event first party does discon- 
tinue the business of said Motor Coach Division, 
first party shall give a written notice of thirty days 
to the second party of such discontinuance. First 
party and its officers executing this agreement shall 
not own, operate, lease, conduct or have any inter- 
est in or directly or indirectly work for, aid or 
assist any person, firm, corporation or organization 
engaging in any business similar too the business 
of the Motor Coach Division in the States of Wash- 
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ington, Oregon, Idaho, Montana and California for 
a period of seven and one-half (714) years from 
the date said business is discontinued and any 
breach of the foregoing provision shall constitute 
a breach of this contract and entitle second parties 
to liquidated damages herein provided for. [86] If, 
within thirty (30) days from the date said busi- 
ness has been discontinued, first party receives an 
acceptable bona fide offer for any part of the equip- 
ment, machinery, tools, dies, patterns, inventory 
of work in progress of said Motor Coach Division, 
it shall first tender to second parties the right to 
purchase the property for which an offer has been 
received, at the same price and upon the same terms 
for which said offer has been received, and the 
second parties shall have a period of ten (10) days 
after said tender with in which to purchase said 
property for which an offer has been received. 
Thereafter, and for a period of two (2) years, if 
first party receives an acceptable bona fide offer 
for any part of said property, it shall tender to 
second parties the right to purchase said property 
at the same price and upon the same terms included 
in said offer and second parties shall have a period 
of 48 hours, exclusive of Sundays and _ holidays, 
within which to purchase the same at said price 
and upon said terms. 


XXIT. It is understood and agreed that the 
parties hereto contemplate that the business of said 
Motor Coach Division shall be operated for a period 
of 714 years from October 1, 1938. However, in the 
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event for any reason the first party shall decide to 
sell the properties of said Motor Coach Division 
that a bona fide sale by first party at any time 
during the life of this agreement shall not consti- 
tute a breach hereof. In the event of any such 
sale, first party will pay to second parties one-third 
of the amount by which the proceeds of any such 
sale of said properties of the Motor Coach Division 
exceed the depreciated value of the physical prop- 
erties sold, as the same are carried upon the books 
of first party. It is further agreed that in the 
event first party receives a bona fide offer for the 
properties of the Motor Coach Division which first 
party is willing to accept, it shall first tender to 
second parties the right to purchase said properties 
for the same price and upon the same terms con- 
tained in said offer, less the portion of the sale 
price which second parties would be entitled [87] 
to receive in case sale were made to_a third party, 
and second parties shall have a period of ten (10) 
days after said tender within which to purchase 
said property for said price and upon said terms. 


In Witness Whereof the second and fourth 
parties have hereunto set their hands, and the first 
and third parties have caused these presents to be 
executed by their respective officers thereunto duly 
authorized and their respective corporate seals to 
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be hereunto affixed, this day and year first herein- 
above written. 
[Seal] PACIFIC CAR AND FOUN- 
DRY COMPANY 
(signed) By PAUL PIGOTT 
President. 
(signed) By H. N. CURD 
Vice President. 
(signed) By WM. PIGOTT, Jr. 
Secretary-Treasurer. 
First Party. 


(signed ) ROBERT L. NEWELL 

(signed) RICHARD B. NEWELL 
Second Parties. 

[Seal] TRICOACH CORPORATION 

(signed) By ROBERT L. NEWELL 
President. 

[Seal] 

(signed) By GEO. W. YOST 
Secretary. 
Third Party. 

(signed ) GEO. W. YOST 


Fourth Party. [88] 


EXHIBIT NO. 8 


(Copy) 
This Agreement entered into at Seattle, Wash- 
ington, this 3rd day of August 1938, by and between 
Robert L. Newell, of Seattle, Washington, herein- 
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after designated first party, and George W. Yost, 
of Edmonds, Washington, hereinafter designated 
second party, Witnesseth: 

In Consideration that the second party shall con- 
sent to and enter into a certain contract between 
the Pacific Car and Foundry Company, a corpora- 
tion, the Tricoach Corporation, a corporation, et al, 
copy of which is attached here to and marked “ Ex- 
hibit A,’’ and shall, on or before December 31, 1938, 
advance to first party the sum of Forty-one Hun- 
dred Eighty-seven 83/100 ($4,187.83) Dollars, with- 
out interest, to be used by first party for the pur- 
pose of acquiring joint ownership of the machinery 
and equipment to be sub-leased to the Pacific Car 
and Foundry Company as set forth in Exhibit ‘“A”’ 
attached, the first party hereby agrees to pay unto 
second party an amount equivalent to;— 

one-third (1/3) of all compensation, or dam- 
ages in heu thereof, not in excess of Thirty- 
seven Thousand Five Hundred Dollars ($87,- 
000.00), said first party shall receive or be 
entitled to receive from the Pacific Car and 
Foundry Company by reason of said contract 
as set forth in Exhibit ‘‘A”’ attached, exclusive 
of the minimum salary of $250.00 per month 
and rental income separately set forth in said 
contract. 


Payments to be made within three (3) days after 
first party shall receive an accounting and settle- 
ment of his adjusted bonus compensation from the 
Pacific Car and Foundry Company for each re- 
Spective calendar year or fractional period. 
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It is understood and agreed that the amount to 
be paid by first party to second party by reason 
of the aforesaid adjusted bonus compensation 
earned by first party subsequent to December 31, 
1941, shall not exceed the difference (if any) be- 
tween; (a) the amount theretofore paid or so much 
thereof not in excess of Seventy-five Hundred Dol- 
lars ($7,500.00), and (b) Seventy-five Hundred 
Dollars ($7,500.00). 

In event any part or all of the machinery and 
equipment described in Exhibit ‘‘A’’ attached shall 
be sold by first party and his associate, one-fourth 
(14) of the net proceeds derived from said sale 
shall be [89] thereupon paid to the second party 
and applied in liquidation of the aforesaid loan of 
$4,187.83. It is understood and agreed that one- 
half (4) of all other payments made by first party 
to second party pursuant to this agreement are to 
be applied in liquidation of said loan until it shall 
be paid in full. 

In event first party shall terminate his employ- 
ment with the Pacific Car and Foundry Company, 
Motor Coach Division, either voluntary or by reason 
of death, the unpaid balance, if any, of said loan 
shall become immediately due and payable; however, 
said first party, his heirs, assigns, or legal repre- 
sentatives, shall have the option to assign an undi- 
vided one-fourth (14) interest in the machinery and 
equipment deseribed in Exhibit ‘‘A’’ attached to- 
gether with the proportionate share of rental in- 
come to be subsequently earned, to said second 
party, his heirs, assigns or legal representatives, 
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in full satisfaction of the unpaid balance then due 
on said loan. Said option shall become null and 
void if not exercised within thirty days after the 
termination of employment by first party or within 
such extended period as may be granted by second 
party. | 

In event said first party shall continue in the 
employ of the Pacific Car and Foundry Company, 
Motor Coach Division, for the full term of seven 
and one-half (714) years from October 1, 1938, and 
shall fully perform all of the covenants set forth 
herein, the second party hereby agrees to waive, 
eancel, and forgive any unpaid balance of the afore- 
said loan in the amount of $4,187.83. 

In Witness Whereof the parties have hereunto 
subscribed their names, in duplieate, at Seattle, 
Washington, this day and year first above written. 

ROBERT L. NEWELL 
First Party. 

CHOmy VOst 
Second Party. 


In Presence of: 
PAUL R. STROUT 


Exhibit ‘‘A’’ attached is Agreement, dated Au- 
gust 3, 1938, by and between Pacific Car and 
Foundry Company, a Washington corporation, 
First Party; Robert LL. Newell and Richard B. 
Newell, Second Parties; Tricoach Corporation, a 
Washington corporation, Third Party; and George 
Yost, Fourth Party. [91] 
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(Copy) 


This Agreement entered into at Seattle, Wash- 
ington, this 3rd day of August 1938, by and between 
Richard B. Newell, of Seattle, Washington, herein- 
after designated first party, and George W. Yost, 
of Edmonds, Washington, hereinafter designated 
second party, Witnesseth: . 

In Consideration that the second party shall con- 
sent to and enter into a certain contract between 
the Pacific Car and Foundry Company, a corpora- 
tion, the Tricoach Corporation, a corporation, et al, 
copy of which is attached hereto and marked ‘Ex- 
hibit A,’’ and shall, on before December 31, 1938, 
advance to first party the sum of Forty-one Hun- 
dred Eighty-seven 83/100 ($4,187.83) Dollars, with- 
out interest, to be used by first party for the 
purpose of acquiring joint ownership of the ma- 
chinery and equipment to be sub-leased to the 
Pacific Car and Foundry Company as set forth in 
Exhibit ‘‘A’’ attached, the first party hereby agrees 
to pay unto second party an amount equivalent 
to :— 

one-third (1/3) of all compensation, or dam- 
ages in lieu thereof, not in excess of Thirty- 
seven Thousand Five Hundred Dollars ($37,- 
500.00), said first party shall receive or be 
entitled to receive from the Pacifie Car and 
Foundry Company by reason of said contract 
~as set forth in Exhibit ‘‘A’’ attached, exclusive 
of the minimum salary of $250.00 per month 
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and rental income separately set forth in said 
contract. 


Payments to be made within three (3) days after 
first party shall receive an accounting and settle- 
ment of his adjusted bonus compensation from the 
Pacific Car and Foundry Company for each re- 
spective calendar year or fractional period. 

It is understood and agreed that the amount to 
be paid by first party to second party by reason 
of the aforesaid adjusted bonus compensation 
earned by first party subsequent to December 31, 
1941, shall not exceed the difference (if any) be- 
tween; (a) the amount theretofore paid or so much 
thereof not in excess of Seventy-five Hundred 
Dollars ($7,500.00), and (b) Seventy-five Hundred 
Dollars ($7.500.00). 

In event any part or all of the machinery and 
equipment described in Exhibit ‘‘A’’ attached shall 
be sold by first party and his associate, one-fourth 
(44) of the net proceeds derived from said sale 
shall be [92] thereupon paid to the second party 
and applied in liquidation of the aforesaid loan 
of $4,187.83. It is understood and agreed that one- 
half (4) of all other payments made by first party 
to second party pursuant to this agreement are to 
be applied in liquidation of said loan until it shall 
be paid in full. 

In event first party shall terminate his employ- 
ment with the Pacific Car and Foundry Company, 
Motor Coach Division, either voluntary or by reason 
of death, the unpaid balance, if any, of said loan 
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shall become immediately due and payable; how- 
ever, said first party, his heirs, assigns, or legal 
representatives, shall have the option to assign an 
undivided one-fourth (14) interest in the machin- 
ery and equipment described in Exhibit ‘‘A’”’ at- 
tached together with the proportionate share of 
rental income to be subsequently earned, to said 
second party, his heirs, assigns or legal representa- 
tives, in full satisfaction of the unpaid balance then 
due on said loan. Said option shall become null 
and void if not exercised within thirty days after 
the termination of employment by first party or 
within such extended period as may be granted 
by second party. 

In event said first party shall continue in the 
employ of the Pacific Car and Foundry Company, 
Motor Coach Division, for the full term of seven 
and one-half (44) years from October 1, 1938, and 
Shall fully perform all of the covenants set forth 
herein, the second party hereby agrees to waive, 
eancel, and forgive any unpaid balance of the afore- 
said loan in the amount of $4,187.83. 


In Witness Whereof the parties have hereunto 
subscribed their names, in duplicate, at Seattle, 
Washington, this day and year first above written. 

RICHARD B. NEWELL 
First Party. 

GEO. W. YOST 
Second Party. 

In Presence of: 

PAUL R. STROUT 
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Exhibit ‘‘A’’ attached is Agreement, dated Au- 
gust 3, 1938, by and between Pacific Car and 
Foundry Company, a Washington corporation, 
First Party; Robert L. Newell and Richard B. 
Newell, Second parties; Tricoach Corporation, a 
Washington corporation, Third Party; and George 
Yost, Fourth Party. [94] 


EXHIBIT NO. 10 


(Copy) 


RECORD OF MINUTES, SPECIAL JOINT 
MEETING OF STOCKHOLDERS AND 
DIRECTORS 


Pursuant to call of the president, the stock- 
holders and directors of the Tricoach Corporation 
assembled in special joint session at the office of 
the corporation at 7:00 P. M., on August 2, 1938. 

All stockholders and directors were present. 

The president stated the meeting had been called 
for the purpose of taking formal action in regard 
to moving the corporation’s place of business else- 
where or suspending operations; the matter having 
been under consideration for several weeks. 

After lengthy discussion the following resolution 
was introduced and unanimously adopted: 

‘Whereas; the headquarters building of the T- 
coach corporation, at 703 Sixth Avenue North, 
Seattle, Washington, has heen inadequate to prop- 
erly house the corporation’s manufacturing activi- 
ties, it being necessary to rent additional space in 
other buildings in order to relieve the overcrowded 
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conditions; insufficient space in which to place tools 
and equipment, work under construction, and for 
employees to perform their respective duties, has 
caused general inefficiency in direct labor produc- 
tion and an unwarranted increase in overhead 
expenses in ratio to productive man hours; making 
continued occupancy of the present quarters un- 
profitable; and 

‘“Whereas; the present general business condi- 
tions, labor unrest, excessive taxation, govern- 
mental, regulation and interference with manufac- 
turing operations, etc., discourage the reestablish- 
ment of operations in another location; and 

‘“Whereas; Robert L. Newell, and Richard B. 
Newell, who have heretofore been in active man- 
agement of the corporation’s affairs, have an op- 
portunity to enter the employ of the Pacific Car 
and Foundry Co., Motor Coach Division, and receive 
greater compensation than can be expected from 
continued operation of the Tricoach Corporation ; 
and have arranged with their prospective employer 
to use all manufacturing machinery and equipment 
on a rental basis and to bear all cost of removing 
same from its present location, and to purchase 
whatever materials and supplies as may be on hand 
October 1, 1938, at current market prices when 
required. so that no unusual expenses or losses may 
be incurred by Tricoach Corporation by reason of 
suspending operations; 

Now Therefore Be It Resolved; that the Tricoach 
Corporation suspend manufacturing operations on 
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or about October 1, 1938, and that the officers of the 
corporation be hereby authorized; [95] 


(1). To gradually liquidate its affairs; and 


(2). To enter into an agreement with the Pacific 
Car and Foundry Co., in consideration that they 
remove the manufacturing machinery and equip- 
ment from the premises where now in operation, 
and ‘purchase materials and supplies at current 
market prices when required, to refrain from re- 
establishing manufacturing and selling operations 
in competition with their products in the states of 
Washington, Oregon, Montana, and Idaho, for a 
period not in excess of ten years; and 


(3). To enter into a lease agreement with Rich- 
ard B. Newell and Robert L. Newell, for use of the 
corporation’s manufacturing machinery and equip- 
ment for not to exceed a ten year period, at a 
rental rate of $100.00 per month; said lease to 
contain an option whereby the machinery and 
equipment may be purchased by Messrs: Richard 
B. Newell and Robert L. Newell for a cash con- 
sideration equivalent to its book value (cost minus 
accrued depreciation) if exercised on or before 
December 31, 1938, in which case any rental paid 
during the interim period shall be applied in pay- 
ment of the purchase price of said machinery and 
equipment. ”’ 

Upon motion duly made and seconded, an agree- 
ment dated August 2, 1938, signed by all the stock- 
holders of Tricoach Corporation, restricting the 
Sale and transfer of shares of capital stock to per- 
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sons other than the present stockholders and mem- 
bers of their respective families, was received and 
ordered filed as an appendix to these minutes. 
Upon motion, meeting adjourned. 
GEO. W. YOST, 
Sec’y. [96] 


(Copy) 
AGREEMENT 


This Agreement entered into at Seattle, Wash- 
ington, this 2 day of Aug. 1938, by and between 
Richard B. Newell, Robert L. Newell, and George 
W. Yost, Witnesseth : 

Whereas, said parties to this agreement now own 
and control all of the capital stock of the Tricoach 
Corporation, a Washington corporation, and it is 
of mutual interest that the control of said capital 
stock does not transfer to any person or persons 
unfriendly to the remaining stockholders, which 
action might diminish the value of the capital stock 
retained by the present stockholders; 

Now Therefore, in consideration of the mutual 
benefits to each party to this agreement, each party 
covenants with the other parties that he, or his 
heirs, assigns, and successors, will not sell or assign 
his capital stock in the Tricoach Corporation or 
any part thereof, to any person or persons other 
than his wife or children, or to any firm or cor- 
poration, without first giving notice in writing to 
all other stockholders; such notice to contain the 
name of the proposed assignee, the number of 
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shares to be transferred, the price per share, and 
the terms of sale, and shall stipulate that such 
other stockholders, individually or collectively, may, 
within ten days from the date such notice is re- 
ceived, Sundays and holidays excluded, purchase 
said shares at the same price and upon the same 
terms set forth in such notice. 


In Witness Whereof, the names of the respective 
parties are subscribed hereunder, in triplicate, at 
Seattle, Washington, the day and year first above 
written. 

GEO. W. YOST 
RICHARD B. NEWELL 
ROBERT L. NEWELL 


In presence of: 
PAUL R. STROUT. 


(Copy) 
Seattle, Washington, June 26, 1940. 


Tricoach Corporation, 
Seattle, Washington. 


Greetings: 


Please pay to Tricoach Sales Co., the sum of 
Fifty Thousand Dollars ($50,000.00) and charge 
the accounts of the undersigned in the following 
manner : 
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Richard B. Nemell*\@22% ) ae $12,250.00 

Robert L. Newell (2446%) ............. 12,250.00 

GeowW. Woste@e7o oa... ....... a 25,900.00 
Respectfully, 


ROBERT L. NEWELL 
RICHARD B. NEWELL 
GEO. W. YOST 


(Copy) 
RECEIPT 
Seattle, Wash., June 26, 1940. 


Received of Tricoach Corporation, the sum of 
$25,500.00 Twenty-five thousand five hundred dol- 
lars; same being an amount equivalent to the par 
value of all the capital stock in asid corporation 
owned by the undersigned. In event the Tricoach 
Corporation shall resume its business activities the 
undersigned hereby agrees to return the funds thus 
advanced; but, if business activities are not re- 
sumed, the funds thus advanced shall, upon dis- 
solution, be applied in settlement of any liquidating 
dividends that may be declared. — 

GEO. W. YOST 

Witness: 


Certificate Number of 
number shares 


em i Mrmr 3 Om Ss So. 
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(Copy) 
RECEIPT 


Seattle, Wash., June 26, 1940 


Received of Tricoach Corporation, the sum of 
$12,250.00 Twelve thousand two hundred fifty dol- 
lars; same being an amount equivalent to the par 
value of all the capital stock in said corporation 
owned by the undersigned. In event the Tricoach 
Corporation shall resume its business activities the 
undersigned hereby agrees to return the funds thus 
advanced; but, if business activities are not re- 
sumed, the funds thus advanced shall, upon dis- 
solution, be applied in settlement of any liquidating 
dividends that may be declared. 


ROBERT L. NEWELL 
Witness: 


Certificate Number of 
number shares 


CS | 
ee ee ee 7 
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(Copy) 
RECEIPT 


Seattle, Wash., June 26, 1940 


Received of Tricoach Corporation, the sum of 
$12,250.00 Twelve thousand two hundred fifty dol- 
lars; same being an amount equivalent to the par 
value of all the capital stock in said corporation 
owned by the undersigned. In event the Tricoach 
Corporation shall resume its business activities the 
undersigned hereby agrees to return the funds thus 
advanced; but, if business activities are not re- 
sumed, the funds thus advanced shall, upon dis- 
solution, be applied in settlement of any liquidating 
dividends that may be declared. 


RICHARD B. NEWELL 
Witness: 


Certificate Number of 
number shares 


ee eC | 
Co i i 
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Before the Tax Court of the United States 
Docket Nos. 4969 and 4970. 
In the Matter of: 


GEORGE W. YOST AND JUANITA YOST, 
Petitioners, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Customs Court Room, 
Federal Office Building, 
Seattle, Washington, 


November 2, 1944—9:30 a. m. 
(Met pursuant to notice) 
Before: Arthur J. Mellott, Judge. 


Appearances: 

Alfred J. Schweppe, Esq., and Maurice R. Mc- 
Micken, Esq., 657 Colman Building, Seattle, Wash- 
ington, appearing on behalf of the Petitioner. 

W. H. Payne, Esq., appearing on behalf of the 
Commissioner of Internal Revenue, Respondent. 


PROCEEDINGS 


The Court: We will call Dockets 4969 and 4970, 
George W. Yost and Juanita Yost. 

You may state your appearances for the record ? 

Mr. Schweppe: Alfred J. Schweppe, Seattle, 
Washington, and Maurice MeMicken, Seattle, 
Washington. 
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Mr. Payne: W. H. Payne for the Respondent. 
The Court: You may state your case for the 
Petitioners. 


OPENING STATEMENT ON BEHALF OF 
THE PETITIONERS 


By Mr. Schweppe. 


Mr. Schweppe: May it please the Court, the 
facts in this case are virtually all stipulated. There 
will be some testimony that will be offered to prove 
certain facts. J have here a stipulation which con- 
solidates these cases, because of the fact that they 
involve the identical problem, and also the stipula- 
tion of facts, with leave, however, to introduce the 
best evidence, whatever it is. I offer at this time 
the stipulation, and I have copies of the stipula- 
tion which have been signed by both counsel for 
the Respondent and for the Petitioners. 

The Court: The stipulation may be filed, and 
will constitute a part of the record. 

Mr. Schweppe: I also have here the tax re- 
turns for the years 1940 and 1941 for George W. 
Yost, the husband, which I offer at this time, it 
being agreed with counsel for [105] the Respondent 
that those tax returns, for the purpose of shorten- 
ing the record, are identical with those of the wife, 
Mrs. Yost, so far as this record is concerned. 

Mr. Payne: We agree to the stipulation, and 
that thev mav be offered. 

The Court: The stipulations may be offered as 
joint exhibits A-1 and B-2. 
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(The documents referred to were marked and 
received as joint Exhibits A-1 and B-2.) 


[Printer’s Note]: Exhibits A-1 and B-2 set 
out in full at pages 152 to 160, inclusive. 


Mr. Payne: Let the record show that they are 
the original returns from the Respondent’s files, 
and are to be returned to the Respondent at the 
conclusion of the case. 

The Court: The record may so show. 

Mr. Payne: With liberty to furnish photostatiec 
copies, if desired. 

Mr. Schweppe: We do not wish to offer a great 
deal of evidence, in view of the stipulation; how- 
ever, we wish to offer a small amount of testimony, 
and to that end, so that the Court may follow it, 
I will make a very brief statement. 

The problem involved is whether or not certam 
money received by George W. Yost,—and I will 
endeavor to refer to him as the taxpayer,—in 1940 
and 1941 constituted a long-term capital gain, so 
that only 50 per cent would be [106] taken account 
of in computing the income tax returns, or whether 
it is, as contended by the Respondent, ordinary; 
income. The total amount involved is approxi- 
mately $2,300. In order to acquaint the Court with 
the situation out of which this problem arose, I will 
Say merely that between the vears 1935 and 1938 
the taxpayer, George Yost, and two men known 
as the Newell brothers owned a corporation in the 
State of Washington known as the Tri-Coach Cor- 
poration. They were engaged in the manufacture 
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of auto busses, and that business under their man- 
agement was a profitable one, as the stipulation of 
facts shows; Mr. Yost was the financier, and fur- 
nished capital to the Newell brothers who were 
experts in the field, one in auto bus construction 
and design, and the other in sales. 

In 1938 there was another concern in Seattle 
also engaged in that business, the Pacific Car and 
Foundry Company. They had taken over the 
assets of a previously defunct concern engaged in 
that business and for a period of time their opera- 
tions had not been very successful. In 1938,— 
during the early part of the year,—the Pacific Car 
and Foundry Company executives approached Mr. 
Yost and the Newell brothers with a view of deter- 
mining whether or not an arrangement could not 
be made either for the consolidation of the Tri- 
Coach Motor business with their own, or for the 
purpose of taking it over. These negotiations lasted 
for [107] several months. Myr. Yost participated 
in the beginning, but after that the negotiations 
were participated in by the Newell brothers. I 
think it will be borne out by the testimony that 
that was almost always the case. 

The Pacific Car and Foundry Company were 
interested in getting the services of the Newell 
brothers, one who was the expert in design and 
construction, and the other who was the expert in 
sales; they were not interested in getting the sery- 
ices of Mr. Yost. At that time, in August 1938, 
three contracts were executed, which are a nart of 
the stipulation; the first contract, which is Exhibit 
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No. 7, was a four-party agreement between the 
Pacific Car and Foundry Company, as a party of 
the first part, the two Newell brothers as parties 
of the second part, the Tri-Coach Motor Corpora- 
tion as a party of the third part, and George Yost, 
the taxpayer, as a party of the fourth part. Pur- 
suant to the terms of that agreement, the trans- 
action finally took place, having in mind that the 
Tri-Coach Corporation was going to go out of busi- 
ness. The Tri-Coach Corporation gave an option 
of all its physical property and assets to the Newell 
brothers who, in turn, leased these physical assets 
to the Pacific Car and Foundry Company. The 
agreement contemplated that the Newell brothers 
were to go over to the Pacific Car and Foundry 
Company, Motor Coach Division, for a period of 
seven and one-half years, and they were to receive 
a stipulated compensation, plus six per cent of the 
profits of the Motor Coach Division; and the Tri- 
Coach Corporation was to go out of business. 

At the time this transaction was made in August 
1938, the Tri-Coach Corporation was a very profit- 
able business. The percentage of return on the 
capital investment was very large. They had made 
a large profit in 1936, 1937, and in the year 1938 
up to the time this transaction took place. 

In order to get Mr. Yost to step out of this profit- 
able business and to get him to consent to it, which 
Was an essential part of the agreement upon which 
the Pacific Car and Foundry Company insisted, 
Mr. Yost being a 51 per cent stockholder of the 
Pri-Coach Corporation whose assets were being 
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transferred under the arrangement I have recited, 
—in order to get his consent, the two Newell broth- 
ers each made a separate contract with Mr. Yost, 
which are Exhibits 8 and 9 attached to the stipula- 
tion, in which they agreed, in consideration of his 
consent to deal with the Pacific Car and Foundry 
Company, which contemplated the Tri-Coach Cor- 
poration going out of business, they would pay him 
a certain sum of money. Now, that sum of money 
was set up in Exhibits 8 and 9 as one-third of the 
amount, not exceeding, however, $8,000 and a few 
hundred dollars in each case which they would 
receive out of their one-sixth share of the profits 
that they were to receive individually in excess of 
the $250 a [109] month out of the profits of the 
Pacific Car and Foundry Company. In other 
words, at the time Mr. Yost agreed with the Newell 
brothers that, for making the agreement, he was to 
have additional compensation for his interest in 
the Tri-Coach Corporation other than that which 
he would get on liquidation of its assets. 

This agreement was subsequently carried out. 
The Tri-Coach Corporation was liquidated, and 
liquidating dividends were paid to the stockhold- 
ers. Mr. Yost, the 51 per cent stockholder, received 
£25,500; that is, the Corporation actually liquidated 
its physical assets which approximated the value of 
the capital stock. And in addition to that, Mr. 
Yost, in the years 1940 and 1941 received from the 
two Newell brothers additional compensation which 
was payable to him under Exhibits 8 and 9. 

When the taxpayer made his return for. the year 


1) 


Commissioner of Internal Revenue 12 


in question he took the position, and the testimony 
will show, that the taxpayer himself prepared the 
returns; he took the position that the monies ‘paid 
to him by the Newell brothers in the years 1940 
and 1941 under the terms of Exhibits 8 and 9 were 
a capital gain, that it was compensation to him for 
his interest in the Tri-Coach Corporation over and 
above what he got in the liquidation of the physical 
assets, which was merely a return of his capital. 
Having in mind that the business was a profitable 
one, and had brought a large return on [110] the 
eapital prior to the time of the making of this 
transaction with the Pacific Car and Foundry Com- 
pany. 

So the problem is whether or not the money re- 
ceived in 1940 and 1941 from the Newell brothers 
which, under the terms of Exhibits 8 and 9, was 
paid to Yost as compensation to cause him to step 
aside or step out of his profitable business in the 
Tri-Coach Corporation in order to make this trans- 
action with the Pacific Car and Foundry Company, 
—whether or not that is a long-term capital gain, 
as the taxpayer construed it when he made his 
return, or whether it is an income taxable in full. 
The taxpayer construed it to be a capital gain to 
him, or, rather, a payment to him of additional 
compensation for his share in the corporate enter- 
prise. That is, goodwill or going-concern value 
Over and above what he actually got on liquidating 
the assets, which amounted to nothing more than a 
return of the capital. 

Now, the facts, as I say, are virtually all stipu- 
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lated. There are one or two matters which we 
would like to have clarified by calling Mr. Yost 
and Mr. Newell and Mr. Strout, but their testimony 
will be very brief. 

The Court: Do you desire to state your case, 
Mr. Payne? 


OPENING STATEMENT ON BEHALF OF 
THE RESPONDENT 


By Mr. Payne. 


Mr. Payne: I have a very short statement, Your 
[111] Honor. We have entered into a rather elab- 
orate stipulation of facts, and have a good many 
exhibits, agreements and contracts attached thereto 
which rather fully explain the relationship between 
these two parties and the related transactions as to 
which Mr. Schweppe has referred. Boil it down, 
it resolves itself into a simple question of whether 
the amounts of the net profits which the two Newell 
brothers were entitled to receive and did receive 
from the Pacific Car and Foundry Company under 
the contract with them relating to their employment 
is ordinary income to Mr. Yost or is taxable at 
capital gain rates. 

Now, the two contracts referred to, one, the four- 
party contract between the Tri-Coach Corporation, 
the Pacific Car and Foundry Company, the two 
Newell brothers, and Mr. Yost, and the contract 
between Mr. Yost and the two Newell brothers, 
were apparently negotiated simultaneously and 
were executed at the same time. We believe those 
agreements themselves are rather clear with respect 
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to their relationships and with respect to the prop- 
erties transferred. We do not agree with the con- 
clusion which Mr. Schweppe draws in his opening 
statement as to the inferences to be drawn from 
the contract between Mr. Yost and the two Newell 
brothers that that was purely additional compensa- 
tion or additional consideration to him for goodwill 
values which existed in the Tri-Coach Corporation. 
As a matter of fact, the evidence [112] shows that 
Mr. Yost did not sell or exchange any property to 
the Pacific Car and Foundry Company, and neither 
did he sell or exchange any properties to the Newell 
brothers. The first contract was a sale of property 
by the T'ri-Coach Corporation to the Pacific Car 
and Foundry Company, pure and simple, so far as 
Mr. Yost is concerned, and so far as the Tri-Coach 
Corporation is concerned it did carry with it an 
employment contract with respect to the Newell 
brothers. 

Now, the two Newell brothers entered into a 
lease agreement to take over certain of the physical 
assets from the Tri-Coach Corporation, with an 
option to purchase those assets. Their contract 
with Mr. Yost obviously contemplated two things, 
that Mr. Yost would go along with the first con- 
tract with respect to the arrangement between Tyi- 
Coach Corporation and the Pacific Car and Foundry 
Company to sell its assets to the Pacific Car and 
Foundry Company, and thereby, in effect, termi- 
nated the business of the Tri-Coach Corporation, 
Which ceased to further compete in that type of 
work, and Mr. Yost ceased to compete either indi- 
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vidually or as a part of the Tri-Coach Corpora- 
tion, with the Pacific Car and Foundry Company’s 
business which it thereafter contemplated conduct- 
ing. 

Now, Mr. Yost’s agreement with the two Newell 
brothers also contemplated a further item, which 
we think is of importance, and is found in Exhibits 
8 and 9, respectively. [113] There were separate 
contracts entered into with each of the two Newell 
brothers, which are identical in terms and amounts. 
That fact which we think is of importance is this, 
that Mr. Yost agreed that he would loan or advance, 
—the word ‘‘advance’’ is used in the agreement,— 
the sum of $4,187.83, which was to be used by them 
to acquire certain machinery and equipment and 
facilities from the Tri-Coach Corporation which, as 
Mr. Schweppe has said, were, in turn, to be leased 
to the Pacific Car and Foundry Company by the 
two Newell brothers. Mr. Yost did advance that 
money, and our interpretation of that contract is 
apparently different than that of counsel for the 
Petitioners. We say that was, in effect, a separate 
venture on the part of Mr. Yost, that in the ad- 
vancing of this money he was not to get it back 
at all events, but he was to get it back only if 
profits were returned, and a formula was set up 
in the contract by which that was to be accom- 
plished. However, if they had continued to oper- 
ate under the big contract for the period of seven 
and one-half years, which they were bound to do 
under the terms of the contract,—I am speaking 
of the Newell brothers,—and were unable to pay 
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the advances made by Mr. Yost back to him, then 
they were never to pay; and we say that was a part 
of a capital venture of Mr. Yost with the Newell 
brothers, and we say that the proceeds are in the 
nature of a joint venture income and are subject 
to normal rates and not as for the sale and ex- 
change of capital assets. [114] 
The Court: Call your first witness. 


Whereupon, 
GEORGE W. YOST, 


called as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Schweppe: 


Q. You are George W. Yost, the taxpayer in 
this case ? A. Yes. 

Q. And Juanita Yost, the other taxpayer, is 
your wife? A. That is correct. 

Q. When, Mr. Yost, according to your best 
recollection, did the negotiations with the Pacific 
Car and Foundry Company commence ? 

A. In the early spring of 1938, to the best of 
my recollection. 

Q. What part did vou have in those negotia- 
tions ? 

A. I was present at one meeting in the White 
Building where the offices of the Pacific Car and 
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(Testimony of George W. Yost.) 

Foundry Company are in Seattle, at which,—I don’t 
know what Mr. Piggott’s title is with the Company, 
—anyway he is the head of the Company,—was 
present, and the two Newell brothers, our account- 
ant, Mr. Strout, and myself. It was sort of a 
tentative [115] conference looking forward to some 
manner of consolidating two companies. There 
were numerous propositions pro and con, but noth- 
ing resulted. We might say nothing was arrived 
at on any of those proposals at that meeting. 

Q. At that conference was any statement made 
by you or by the Newell brothers as to the value 
of the stock in the Tri-Coach Corporation in the 
event that stock should be sold? 

A. Yes. The par value of the stock being 
50,000, we considered at that time it was worth 
$100,000. 

Q. Did you so state in that conference? 

A. Yes. 

Q. From that time on, who was in charge of 
the negotiations with the Pacific Car and Foundry 
Company, so far as you were concerned ? 

A. Well, I didn’t enter into the picture of any 
more negotiations until later on, and that is, I had 
nothing to do with the Pacific Car and Foundry 
Company, and the later negotiations were all be- 
tween the Newell Brothers and the Pacific Car and 
Foundry Company. It seemed that the Pacific Car 
and Foundry Company were desirous of obtaining 
primarily the services of the two Newell brothers. 

Q. Why was that? 
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A. Because of their knowledge of the business, 
they being practical business men for the further- 
ance of motor coach construction and sales. Mr. 
Dick Newell being the [116] engineer and designer, 
and his brother, Robert Newell, being the sales- 
man, having had many years of experience in that 
special line. 

Q. Did the Pacific Car and Foundry Com- 
pany make any effort to get you to come over to 
their organization ? 

A. No; everything was the reverse. They didn't 
have any use for me in their business. 

Q. Coming now to the time approximately of 
the agreements of August 3, 1938. Prior to the 
execution of those agreements did you have any 
conferences with the Newell brothers relative to 
the liquidation of the Tri-Coach Corporation in 
connection with the contemplated transaction with 
the Pacific Car and Foundry Company ? 

A. Yes. The Newell brothers kept me advised 
of their negotiations with the Pacific Car and 
Foundry Company at all times after that first con- 
ference that I related, and then the whole thing 
as, so far as I was concerned,—the negotiations 
had this thought in mind, that the Newell brothers 
were to try to find out how we could get together 
on some sort of agreement which would permit them 
to take up their proposition with the Pacific Car 
and Foundry Company and to get me to step out 
of the picture. 
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(Testimony of George W. Yost.) 

Q. Now, there are stipulated a number of instru- 
ments, including the three agreements, Exhibits 7, 
8 and 9. Exhibits 7, 8 and 9 are all executed on 
August 3, 1938, Exhibit [117] 7 being a four-party 
agreement, and Exhibits 8 and 9 being identical 
instruments, but separate, private contracts, be- 
tween you and the Newell Brothers. Were these 
instruments, according to your best recollection, 
executed on the same day? 

A. Yes, that is correct, as of the same date. 
The two later ones may have been executed a few 
days later, but they were made as of the same date. 

Q. Now, referring to Exhibits 7 and 8, with 
which I think you are thoroughly famihar,—Ex- 
hibits 8 and 9, I mean,—will you state the reason, 
on the basis of that discussion, that additional con- 
sideration or compensation set forth in those agree- 
ments was to be paid to you? 

A. To put it simply, it was just compensation 
over and above my interest in the Tri-Coach Cor- 
poration to get me to step out of the business. It 
was just additional consideration, because the Com- 
pany had been doing a very profitable business, and 
certainly I would not step out for just my equity 
in the assets of the Tri-Coach Corporation. 

Q. What did your equity at that time amount to? 

A. Well, it was 51 per cent of the stock. You! 
mean at the time of the final liquidation,—it was 
merely the par value of the stock. 

Q. Well, interjecting that parenthetically to 
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complete the picture, what did you get on the liqui- 
dation of the Company [118] A. $25,500. 

Q. What was that in relation to your actual 
investment ? 

A. That was the same as my actual investment. 

Q. Would you have entered into Exhibits 8 and 
9, executed on August 3, 1938, except for the addi- 
tional consideration provided in those agreements ? 

A. Certainly not. 

Q. Were you prepared to step out of the Tri- 
Coach Corporation merely on the basis of getting 
your original capital back at that time? 

Ey. J wvas' not. 

Q. I note in examining Exhibit 7, which is the 
four-party agreement, that it was expressly pro- 
vided that you might continue to operate the Yost 
Auto Company. What is the Yost Auto Company? 

A. That is an automobile agency located in 
Edmonds, Washington, and has been there for many 
years, of which I am a substantial stockholder, 
selling Ford products primarily, and doing a gen- 
eral garage business. 

Q. How long has that Company been in opera- 
tion ? Aw Ob, surcesi is. 

Q. I have just a couple of more questions. Ex- 
hibit 7, as I stated, is the four-party agreement. 
Would you [119] have signed Exhibit 7 if it had 
not been for the additional consideration provided 
to be paid to you in Exhibits 8 and 9? 

A. I certainly would not. 

Q. One final question: Your income tax returns 
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for the years 1940 and 1941 have been admitted 
in evidence. Will you state for the record who 
prepared those returns? A. J prepared them. 

Q. Individually ? A. Yes. 

Q. Asa matter of fact, you have been preparing 
your own income tax returns for a good many 
years? 

A. Ever since the income tax started. 

Q. And therefore, what you said in the returns 
for 1940 and 1941 was your construction of that 
transaction at the time it was entered into? 

A. That’s correct. 

Mr. Schweppe: You may cross examine. 


Cross Examination 
By Mr. Payne: 


Q@. Mr. Yost, what is the present status of the 
Tri-Coach Corporation ? 

A. It is in existence in name only. There are 
no assets or liabilities, and there were a couple of 
reasons why we saw fit to continue to pay the state 
corporation license, which costs only $15 per year, 
in order to keep [120] the Corporation alive in 
the event we would want to use it for some other 
purpose. I have done that for no other reason. 
It is cheaper than to create a new corporation, if 
we merely keep it alive. It was entirely liquidated. 

Q. You had another organization, Mr. Yost, the 
Tri-Coach Sales Company. which you covered in 
the stipulation. Will you just state for the record 
what that organization consisted of? 
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A. That is a partnership consisting of Newell 
brothers and myself, and it is still in existence. 
That was the sales organization. The Tri-Coach 
Corporation was the manufacturing company of 
these busses, and the Tri-Coach Sales Company, a 
partnership, was the selling organization. 

Q. It was organized about when, the a 
ship? A. The partnership ? 

Mr. Schweppe: This stipulation shows 1937. 

A. Yes, 1937. 

Q. (By Mr. Payne—continuing): It was in 
existence at the time of the four-party agreement? 

A. That is correct. 

Q. And it is still in existence? A, SVies. 

Q. And it has continued to operate throughout 
the years? 

A. Just in a minor way; we are doing a little 
financing [121] with it; not any sales business 
any more. 

Q. Now, when you received the $25,500, as to 
which you testified on direct examination in con- 
nection with your stock in the Tri-Coach Corpora- 
tion, what did you do with that money? 

A. Well, my recollection is that that was trans- 
ferred into the Sales Company,—most of it. 

Q. And the two Newell brothers did the same 
with the proceeds that thev received ? 

A. I believe that is right; we all did the same 
thine, yes. 

Q. Mr. Yost, are you familiar with Exhibit 11, 
the stipulation of facts? 
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A. Just ina general way; I read it over casually. 

Q. In other words, you acknowledge receipt of 
that money and the turning of it over to the part- 
nership, and that contemplated that eventually you 
might throw it back into the corporation, did it 
not? 

A. Well, it could have been, I suppose, con- 
strued as such, yes. 

Q. You had in mind all the time, did you not, 
that this seven and one-half year contract that the 
Pacific Car and Foundry Company had with the 
Newell brothers might be terminated, and yon 
might get back in the same business and conduct 
the corporation as you formerly had done? [122] 

A. That was a possibility; that was considered 
rather remote, but it was a provision for protec- 
tion, by allowing the transaction to be consum- 
mated over a period of time rather than cash on 
the line. 

Q. And you specifically contemplated when you 
turned the proceeds over to the partnership, and 
so specified in your paper turning the proceeds into 
the partnership ? 

A. We did not consider it as of such conse- 
quence, it was merely an easy way of clearing out 
the corporation and putting it into the partnership. 
That was the primary motive there. 

Q. You stated that the Pacific Car and Foun- 
dry Company was interested in the Newell Broth- 
ers? A. That’s mght. 
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Q. Was that because of their technical knowl- 
edge and ability? 

A. That is correct; not only their knowledge, 
but their long experience in this area, which gave 
them, you might say, an advantage in making sales 
to customers. They knew the customers in this area 
and had a very close contact with them. 

Q. And they had been conducting those activi- 
ties for the Tri-Coach Corporation in former 
years ? oe MOS: 

Q. And you stated that the Pacific Car and 
Foundry [123] Company was not interested in ob- 
taining your services because, as I understand 
it, you were representing the financial end of the 
management of the Tri-Coach Corporation ? 
That 1s correct. 

And they didn’t need any assistance on that? 
That is correct. 

At least, they thought they didn’t? 

That’s right. 

Now, Mr. Yost, you controlled the Tri-Coach 
Corporation, as I understand it? 

me Uhat’s right. 

Q. And you could have, therefore, controlled 
what the Corporation did with respect to its prop- 


OPorPor 


erties, could you not? A. That’s right. 
Q. You did not control the two Newell Broth- 
ers personally ? oe Diet seit. 


Q. They could have done what they pleased 
with respect to their own services, could they 
not? He eV es. 
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Q. And you were confronted with the possi- 
bility of losing their services to the Tri-Coach 
Corporation, were you not? 

A. No, I would not, because we had absolute 
confidence [124] between the three of us at all 
times, and still have and to exemplify that, I 
might say, that our bank account is such that 
either one of us can draw on it without the knowl- 
edge of the other; we have just full confidence in 
the others, each of us. They had the confidence in 
me to the extent that they knew, and still know 
I would not do anything that would be injurious 
to them, and neither would they do anything that 
would injure my interests. 

Q. But the Tri-Coach Corporation could not 
tie up their services? A. That is correct. 

Q. Now, Mr. Yost, coming back to Exhibits 8 
and 9, as to which you testified. There were also 
other considerations to that contract, were there 
not? A. I don’t recall. 

Q. Mr. Yost, you testified you would not have 
executed these agreements, 8 and 9,—strike that. 
You testified that you would not have executed the 
four-party agreement if you had not also ob- 
tained the agreements with the Newell brothers. 
Exhibits 8 and 9? 

A. That is correct. 

@. And in order to get the agreements with the 
Newell brothers, 8 and 9, you also had to do some- 
thing further, did you not? : 

A. I really don’t know what you are driving at. 

@. You had to advance some money? 
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A. That was the means of disposing of the 
machinery. That was just as incidental transac- 
tion to the whole thing. 

Q. What do you mean, disposing of the ma- 
chinery ? 

A. To get the Tri-Coach Corporation, to get 
rid of it, to absolutely liquidate the Tri-Coach Cor- 
poration. 

Q. The Newell brothers did not have the capital 
to acquire the property, that is, to buy the ma- 
chinery, and you supplied a part of the money to 
do so? A. That’s right. 

Q. And they used that money to obtain the 
machinery and equipment from Tri-Coach. 

A. That’s correct. 

Mr. Payne: That’s all. 


Redirect Examination 
By Mr. Schweppe: 


Q. Just one other question. When the Tri- 
Coach Corporation was originally organized, who 
put up the great bulk of the money? 

A. I put up $7,500, and the Newell brothers put 
up $250 each. That gives you the complete pic- 
ture there at the start. 

Mr. Schweppe: That’s all. 

Mr. Payne: Nothing further. 

The Court: You may be excused. [126] 

(Witness excused.) 


Mr. Schweppe: Mr. Newell. 
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ROBERT L. NEWELL, 


called as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Schweppe: 


Q. Will you give us your full name? 

A. Robert L. Newell. 

Q. You are one of the Newell brothers referred 
to in the certain agreement dated August 3, 1938, to 
which the Pacific Car and Foundry Company, Rob- 
ert L. Newell, Richard B. Newell, the Tri-Coach 
Corporation, and George Yost were parties? 

A. Yes. 

Q. And you are also the Robert L. Newell, on 
the same date, who made a contract with George 
Yost, the taxpayer here? A. Yes. 

Q. Which agreement is also one of the exhibits. 
Will you state, Mr. Newell, why you and your 
brother executed these two agreements, Exhibits 
8 and 9, with Mr. George Yost? [127] 

Mr. Payne: Now, if Your Honor please,—— 

Mr. Schweppe: Well, I think that is an im- 
proper way to state the question; I agree with 
you. 

Q. (By Mv. Schweppe, continuing): Will you 
state what the discussions were with Mr. Yost, with 
yourself and your brother, as respects the consid- 
eration to be paid to him at the time you people 
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entered into the deal with the Pacific Car and 
Foundry Company? 

A. Well, we had arrived at a suitable agree- 
ment, we thought, with the Pacific Car and Foun- 
dry Company, and it was necessary for us to clear 
ourselves, you might say, with Mr. Yost. So, after 
we had arrived at this agreement with the Pacific 
Car and Foundry Company, we had a meeting with 
Mr. Yost and Mr. Strout, and tried to estimate 
the value of the Tri-Coach Corporation, the Sales 
Company, and then take into account the value so 
far as the physical assets and value of the going 
business was concerned. And our figures, were ar- 
rived at; we thought Mr. Yost was very fair to us 
all the way through, and we put down $50,000 for 
the physical value of the Company, and put $5,000 
down for the value of the going business, and with 
that thought in mind we arrived at a figure to give 
him the difference between the two of us, $25,000, 
as he owned 50 per cent of the Company,—the 
$25,000 being the value of the going business. 

Mr. Payne: Well, if Your Honor please, I 
have [128] been rather lenient. I was willing to 
have him tell the background, but this answer is 
entirely outside of the scope of the inquiry. It is 
not competent as to the value of the intangibles. 

The Court: Js the testimony being relied upon 
to prove the value of the intangibles? 

Mr. Schweppe: Not to prove specifically the 
value, but to prove that the intangibles did have 
value, yes. 
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The Court: Well, I will sustain the objection 
at this time. 

Mr. Payne: I move that that part of the an- 
swer with respect to value be stricken as not re- 
sponsive to the question. The question was, what 
was his conversation with Mr. Yost, and I move 
to strike the value part of the answer as not re- 
sponsive. 

The Court: Well, we will let it stand, not as 
any proof of value, but as a mere statement of 
what the conversation was. 

Q. (By Mr. Schweppe, continuing): Will you 
continue with the conversation that took place 
between you and Mr. Yost, leading up to the execu- 
tion of the agreements which are Exhibits 8 and 9 
in this case? 

A. Well, Mr. Yost agreed with that amount 
that we fixed as the value for the business, and 
we entered into an agreement to pay him that. 
That is all there is to it. [129] 

Q. Did Mr. Yost make any statement in your 
presence as to whether or not he would sign the 
agreement with the Pacific Car and Foundry Com- 
pany unless he got additional consideration ? 

Mr. Payne: I object to that. I don’t think it 
material. The contracts were executed. I don’t 
think that is material. 

The Court: The objection is over-ruled. 

Mr. Payne: Note an exception. 

The Court: Exception noted. 

A. Mr. Yost did not, because he never had to; 
he knew we would never make an agreement with 
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the Pacific Car and Foundry Company without his 
consent. 

Q. (By Mr. Scheppe, continuing): I will ask 
you this question: Was there ever any conversa- 
tion between your brother and yourself and Mr. 
Yost at the time this negotiation took place, be- 
tween the three of you, suggesting or intimating 
any consideration to him for staying out of busi- 
ness as against the Pacific Car and Foundry Com- 
pany ? A. No. 

Mr. Payne: I'll object to that, if Your Honor 
please. The agreements also cover that specifically. 
In the four-party agreement, which is before Your 
Honor, Mr. Yost did agree to stay out of business 
personally. I object to that testimony. [130] 

The Court: The question has been answered. 
We will let it stand. 

Mr. Payne: Exception. 

Mr. Schweppe: That is all. 


Crosser ainiteion 
By Mr. Payne: 


Q. You testified on direct, Mr. Yost, that be- 
fore entering into any contract with Pacific Car 
and Foundry Company it was necessary to clear 
yourself with Mr. Yost. What do you mean by 
that? 

A. I mean that they,—rather, that we would 
have to get his agreement that we could do that; 
we had entered into business with Mr. Yost, and 
we were going to stay there until the agreement 
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was made, or until he agreed that we could accept 
some other proposal. 

Q. You and your brother owned 49 per cent 
of the stock of the Tri-Coach Corporation, did you 
not? AS Vhat syrreht. 

Q. You had no contract to give your personal 
services to that corporation, did you? 

A. Only our word of honor. 

Q. After your various negotiations with the 
Pacific Car and Foundry Company, and also with 
Mr. Yost, you finally reduced your understandings 
to writing, did you not? A. Yes. [1381] 

@. And they are reflected in the agreements 
which are introduced in evidence? 

A. Yes, I believe they are. 

Mr. Payne: That is all. 

Mr. Schweppe: That is all, Mr. Newell. Thank 
you very much for coming. 

(Witness excused.) 


Mr. Schweppe: Mr. Strout. 


Whereupon, 
PAUL R. STROUT, 


called as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 
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Direct Examination , 
By Mr. Schweppe: 


Q. Will you state your name for the record? 

A. Paul R. Strout. 

Q. Will you state your business or profession? 

A. Iama certified public accountant. 

Q. Are you acquainted with Mr. Yost and the 
Newell brothers? A. Yes. 

Q. Will you state what connection you had in 
the year 1938 with the taxpayer, Mr. Yost, the 
Newell brothers, and the Tri-Coach Corporation ? 

A. I was employed by them as their account- 
ant. 

Q. And did you participate in any of the discus- 
sions or negotiations leading up to the transaction 
which is incorporated in certain agreements which 
are attached to this stipulation as exhibits 8 and 9? 

A. I did. 

Q. What was the first conference in which you 
participated ? 

A. It was a meeting held in the offices of the 
Pacific Car and Foundry Company in the White 
Building, Seattle, Washington, during the early 
summer or late spring of 1938. 

Q. Do you recollect what negotiations took place 
there ? 

A. I had prepared three or four alternate plans 
for a merging and consolidating of the two com- 
panies, and submitted them for consideration. 

Q. In the course of that conference, were any 
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values stated by Mr. Yost or the Newell Broth- 
ers as to the stock in the Tri-Coach Corporation ? 

A. Yes. 

Q. State what those values were that were then 
stated. 

Mr. Payne: I object, Your Honor. I don't 
think the statement of the value is relevant. 

The Court: Is the value in issue in this case, 
[133] gentlemen? 

Mr. Schweppe: The value itself is not in issue, 
that is, the value in specific dollars and cents. It 
is the fact that there was a value placed on the 
stock of this Corporation over and above its mere 
liquidating value. That is the point I am trying 
to show. 

The Court: The objection is overruled. 

Mr. Payne: Note an exception. 

The Court: An exception may be noted. 

Q. (By Mr. Schweppe, continuing): Will you 
state what value was mentioned in that conference? 

A. $100,000. 

Q. What was the authorized capital of the Tr- 
Coach Corporation at that time, if you know? 

A. $50,000. 

Q. From your own knowledge, were the opera- 
tions of the Tri-Coach Corporation at the time 
of these negotiations profitable or otherwise? 

A. They were very profitable. 

@. Did you have occasion during the course of 
these negotiations to make any investigation of 
the operations of the Motor Coach Division of the 
Pacific Car and Foundry Company ? 
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me il did. 

Q@. And what did that investigation show? 

A. It showed that they had suffered substan- 
tial losses during two preceding years in which 
they had operated it. 

Q. Do you know of your own knowledge from 
statements made in your presence whether the ex- 
ecutives of the Pacific Car and Foundry Company 
were especially desirous of obtaining the services 
of the Newell brothers? 

Mr. Payne: I'll object to that as incompetent. 

Mr. Schweppe: I will withdraw that question. 
It is covered by the instruments, anyway; it is a 
matter of necessary inference. 

Q. (By Mr. Schweppe, continuing): You were 
familiar with the winding up of the affairs of the 
Tri-Coach Corporation ? A. Yes. 

Q. When the affairs of that Company were ulti- 
mately liquidated, how much was repaid to the 
stockholders, if you know? 

A. The full par value of the stock was dis- 
tributed,—assets equivalent to the full par value 
were distributed to the stockholders. 

Q. Approximately $50,000? 

A. It was $50,000. 

Q. Now, if you know, who prepared the agree- 
ments between the Newell brothers and Mr. Yost, 
which are attached to the stipulation of facts as 
Exhibits 8 and 9? [135] — 

A. I prepared those documents. 

Q@. Were you present at the conferences be- 
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tween those three persons, which led up to the 
preparation of that agreement? 

_ A. I attended the meeting, yes. 

Q. Will you state what the—when was that 
conference, incidentally, if you remember? 

A. August 2, 1938. 

Q. That was the day then before the execu- 
tion of all three of the agreements? 

A. Yes, sir. 

Q. Will you state what procedure,—strike that. 
What transpired at that conference, very briefly? 

A. In anticipation of this meeting I had pre- 
pared a drafting of a resolution to be adopted by 
the stockholders authorizing the execution of this 
agreement with the Pacific Car and Foundry Com- 
pany, the four-party agreement, and the only ques- 
tion to be decided was the manner in which Mr. 
Yost would be compensated for the value of his 
stock over and above his share of the physical as- 
sets in the liquidation. 

Q. And what was said with reference to it? 

A. We discussed means of paying him the sum 
of $25,000 in addition to what he had received in 
liquidation of his stock, and the final conclusion 
was,—— 

Mr. Payne (Interposing): Now, if Your Honor 
please, [13] I will object. The final conclusions 
have been reduced to writing and put in evidence. 

Mr. Schweppe: I am agreeable that that be 
stricken. 

Q. (By Mi. Schweppe, continuing): These con- 


Commissioner of Internal Revenue 149 


‘Testimony of Paul R. Strout.) 
sersations that you have just recited led up to the 
sxxecution of Exhibits 8 and 9; is that correct? 

A. Yes. 

Q. In which there is set forth a plan of paying 
out the consideration or compensation to Mr. Yost? 

A. Yes. 

Q. For his consent to the execution of the Pa- 
cific Car and Foundry Company transaction? 

A. That’s correct. 

Q. Is that correct? | A. Yes. 

Mr. Schweppe: You may examine. 


Cross-Examination 
By Mr. Payne: 


Q. You stated there were various drafts, pro- 
posed drafts, prepared by you in connection with 
these related transactions? 

A. Not between the Newell brothers and Mr. 
Yost, but three or four alternative propositions at 
this first meeting held with the Pacific Car and 
Foundry Company. [187] 

Q. And these negotiations went on for a long 
period of time? 

A. Some two or three months. 

Q. And finally they were all boiled down to the 
agreements which are in evidence; 1s that correct? 

fe That is correct. 

Mr. Payne: That is all. 

Mr. Schweppe: ‘That is all, Mr. Strout. Thank 
you. 

(Witness excused.) 


150 George W. Yost vs. 


Mr. Schweppe: The taxpayer rests. 

Mr. Payne: The respondent has no evidence, 
Your Honor. 

The Court: Very well. Do you gentlemen de- 
sire to submit the matter on briefs? 

Mr. Payne: Yes, I would like the privilege. 

The Court: 45 days from this date for the open- 
ing brief for the Petitioner; is that sufficient? 

Mr. Schweppe: Yes; the point is quite simple. 

The Court: And 30 days thereafter, is that suf- 
ficient for you, Mr. Payne? 

Mr. Payne: Yes. 

The Court: And 20 days for the filing of the re- 
ply brief, if you deem it advisable to file one. Thank 
you, very much, gentlemen. The proceedings stand 
submitted. 

(Whereupon, at 10:30 a. m., November 2, 
1944, hearing concluded.) 


[Endorsed]: T.C.U.S. Filed Jan. 17, 1945. [138] 
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In the United States Cireuit Court of Appeals, 
for the Ninth Circuit 


(The Tax Court of the United States 
Docket No. 4969) 


GEORGE W. YOST, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITION FOR REVIEW AND ASSIGN- 
MENTS OF ERROR 


To the Honorable Judges of the United States Cir- 
euit Court of Appeals, for the Ninth Circuit: 


Comes now the petitioner, George W. Yost, by 
his attorneys Alfred J. Schweppe and Maurice R. 
MeMicken, and respectfully shows: 


iE 


JURISDICTION 


George W. Yost and Juanita Yost are husband 
and wife, residing at Edmonds, Washington. They 
each filed separate income tax returns, reporting 
their respective one-half of the community income 
for the vears involved, namely, for the calendar 
years 1940 and 1941, with the Collector of Internal 
Revenne for the District of Washington, at Tacoma, 
Washington, which said collection district. is within 
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the jurisdiction of the United States Circuit Court 
of [148] Appeals for the Ninth Circuit, wherein 
this review is sought. 

Petitioner seeks a review of the decision of The 
Tax Court of the United States, pursuant to the 
provisions of §1141 and 1142 of the United States 
Internal Revenue Code. 


10. 


PRIOR PROCEEDINGS 


On March 23, 1944, the respondent, in accordance 
with §272 of the Internal Revenue Code, advised 
petitioner, George W. Yost, by registered mail that 
the determination of said petitioner’s income tax 
liability for the taxable year 1940 disclosed a defi- 
ciency in tax of $75.44, and for the taxable year 
1941 disclosed a deficiency of $1,071.70, or a total 
deficiency for said two years of $1,147.14 for said 
petitioner. <A similar letter was sent to Juanita 
Yost. 

Thereafter, on May 17, 1944, George W. Yost 
and Juanita Yost each filed a separate petition 
from his respective notice of deficiency with The 
Tax Court of the United States, the appeal of 
George W. Yost being Docket No. 4969 and the 
appeal of Juanita Yost being Docket No. 4970. The 
respondent filed his separate answer to each of said 
petitions on June 20, 1944. 

By stipulation, the two cases were consolidated 
for hearing and decision, and were heard at Seattle, 
Washington, on November 2, 1944, upon an agreed 
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stipulation of facts and additional testimony ad- 
duced at the trial. On May 28, 1945, The Tax 
Court of the United States promulgated its findings 
of facts and [149] opinion in the consolidated cause 
(5 T. C. No. 16); and on May 28, 1945, The Tax 
Court of the United States entered its separate 
decision in each cause, ordering and deciding that 
there were deficiencies in income tax for the ealen- 
dar year 1940 and 1941 in the respective amounts 
of $75.44 and $1,071.70 for each of said petitioners. 


IIT. 


NATURE OF THE CONTROVERSY 


The question presented for review is succinctly 
stated as follows: - 

Did the amounts of $2,603.65 and $12,799.99 
received by the marital community composed of 
George W. Yost and Juanita Yost in the years 
1940 and 1941, respectively, from Richard BP. 
Newell and Robert L. Newell (over and above the 
repayment by said Newells of their loans), consti- 
tute ordinary income of said marital community, 
of which petitioner’s one-half share thereof was 
fully taxable to him in the respective years (as 
contended by respondent and held by the Tax 
Court), or were said amounts derived from the 
sale or exchange of capital assets and thus consti- 
tuted long term capital gains to said marital com- 
munity under Section 117 I.R.C., and as such only 
00% of petitioner’s one-half share thereof should 
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be taken into account for income tax purposes of 
petitioner in the respective years (as contended by 
petitioner) ? 

Tricoach Corporation, a Washington corporation 
with its principal office at Seattle, was organized 
in February 1935, by [150] George W. Yost, who 
had been engaged in the bus transportation busi- 
ness in suburban Seattle, by Richard B. Newell, 
who had been draftsman and chief engineer for 
Heiser’s, Inc., a Seattle manufacturer of bus and 
truck bodies, and by Robert L. Newell, who had 
been selling bus and truck bodies throughout the 
Pacific Northwest for a Portland, Oregon, concern. 

Its authorized capital was $50,000, composed of 
1,000 shares of the par value of $50.00 each. Yost 
subscribed for 150 shares, paying $7,500.00 there- 
for, and each of the Newells subscribed for 5 shares, 
each paying $250.00. 

During its entire operation, Robert was presi- 
dent and sales manager; Richard was vice-presi- 
dent, treasurer and chief engineer; and Yost was 
secretary. 

The salary of each of the Newells was originally 
fixed at $250.00 per month, but in addition thereto 
they and Yost were each to receive adjusted com- 
pensation at the end of each year equivalent to 
one-third of the year’s net profits after provision 
for payment of dividends on the outstanding stock. 

The eleven months of 1935 resulted in a deficit 
of $1,068.18, which was wiped out in 1936 by Yost 
contributing $1,001.42 and each of the Newells 
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$33.38, being pro rata according to their stock- 
holdings. 

The year 1936 was profitable, Yost receiving in 
that year $10,140.95 as adjusted compensation and 
$11,649.64 in dividends, while each of the Newells 
received salary and adjusted compensation [151] 
totaling $13,440.95 (their salaries having been in- 
creased to $300.00 per month commencing in J a) 
and $388.32 in dividends. 

In December 1936, 764 additional shares were 
issued at par, 348 to Yost, and 208 to each of the 
Newells, making 924 shares outstanding and a 
paid-in capital of $46,200.00. 

The year 1937 was also profitable, Yost receiving 
in that year $11,927.71 in adjusted compensation 
and $7,968.08 in dividends, and each of the Newells 
received salary and adjusted compensation totaling 
$15,527.71 and also $3,827.81 in dividends. 

In December 1937, the remaining 76 shares were 
issued at par, 12 shares to Yost and 32 shares to 
each of the Newells, making the stockholdings then, 
Yost 510 shares and each of the Newells 245. 

By the end of 1937, Yost, on his original invest- 
ment in Tricoach of $7,500.00, had received in divi- 
dends and adjusted compensation a total of $41,- 
686.38, ont of which he had paid to Tri-coach 
$1,001.42 as his pro rata of the 1935 deficit and 
$18,000.00 for 360 additional shares of stock, leav- 
ing him with a net amount of $22,684.96 and he 
Owned 510 fully paid up shares, or 51% of the 
stock of Tricoach. 

In Mareh 1936, Heiser’s, Inc. made an assign- 
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to enter into the agreement with Pacific; and to 
enter into a lease and option agreement with the 
Newells in regard to Tricoach’s machinery and 
equipment. 

On August 3, 1938, the separate agreements 
between Yost and the two Newells were executed 
and the four-party agreement also executed. 

In 1940 the Newells paid to Yost, under their 
respective agreements, the following amounts, which 
were applied by the Yosts as follows: [154] 


From Robert From Richard 


L. Newell B. Newell Total 
Payments received................ $2,603.65 $2,603.65 $5,207.30 
Applied toward payment of 
their lo@ing 6s. 1,301.83 1,301.82 2,603.65 


Treated as a community 
capital caitt 2.4222. $1,301.82 $1,301.83 $2,603.65 


On June 26, 1940, the Yosts received $25,500.00 
and the two Newells each $12,250.00 from Tricoach 
as liquidating dividends. As the Yosts’ stock had 
cost them $25,500.00 plus $1,001.42 as their share 
of the 1935 deficit, it had a basis in their hands of 
$26,501.42. Respondent, in determining the defi- 
ciencies for 1940, allowed as a community deduction 
50% of said long term capital loss of $1,001.42, or 
$500.71, and allowed each of the Yosts a deductible 
loss of one-half thereof, or $250.35, which item is 
not in controversy. 

In 1941 the Newells paid to Yost, under their 
respective agreements, the following amounts, 
which were applied by the Yosts as follows: 
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From Robert From Richard 


L. Newell B. Newell Total 
Payments received ...........-.. $9,286.00 $9,286.00 $18,572.00 
Applied toward balance of 
NGM... .-.20-----220Us-------- 2,886.00 2,886.01 5, Mao 


Treated as a community 
ital gain -_............... $6,400.00 $6,399.99 $12,799.99 


In 1942 the Newells each paid Yost $610.34, 
making the total received by the Yosts from the 
two Newells, $224,999.98. [155] 

In petitioner’s 1940 income tax return, he re- 
ported as a long term capital gain $1,301.82, being 
his community one-half of the $2,603.65 received 
from the two Newells in 1940 after the above men- 
tioned application on their indebtedness, and as 
such long term capital gain, there was taken into 
account for tax purposes, only 50% thereof, or 
$650.91. 

Respondent, in his deficiency letter, held that 
Said amount of $1,301.82 received by petitioner m 
1940 was not a capital gain but was ordinary income 
taxable in full, thereby increasing petitioner’s tax- 
able income for 1940 by $650.91, and the Tax Court 
Sustained respondent’s action in so doing. 

In petitioner’s 1941 income tax return, he re- 
ported as a long term capital gain $6,400.00, being 
his community one-half of the $12,800.00 received 
from the two Newells in 1941 after the above men- 
tioned application on the balance of their indebt- 
edness, and as such long term capital gain, there 
Was taken into account, for tax purposes, only 
00% thereof, or $3,200.00. 
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Respondent, in his deficiency letter, held that 
said amount of $6,400.00 received by petitioner in 
1941 was not a capital gain but was ordinary in- 
come taxable in full, thereby increasing petitioner’s 
taxable income for 1941 by $3,200.00, and the Tax 
Court sustained respondent’s action in so doing. 

Petitioner contends that such payments received 
in each of the years 1940 and 1941 (over and above 
repayments on the loans) were derived from the 
sale or exchange of capital assets, and thus [156] 
constituted long term capital gains, and that only 
50% of petitioner’s community one-half interest 
thereof was taxable to him. 


IV. 


ASSIGNMENTS OF ERROR 


That petitioner, George W. Yost, being aggrieved 
by the opinion and decision of The Tax Court of 
the United States in this proceeding, hereby peti- 
tions for a review of said opinion and decision by 
the United States Circuit Court of Appeals for 
the Ninth Circuit, and for the correction of mani- 
fest errors which therein occurred and intervened 
to petitioner’s prejudice. The errors committed by 
The Tax Court of the United States which are 
relied wpon by petitioner as the basis of this peti- 
tion for review are as follows: 


That The Tax Court of the United States erred: 


1. In holding and deciding that the amounts of 
$2,603.65 and $12,799.99 received by the marital 
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community composed of George W. Yost and 
Juanita Yost in 1940 and 1941, respectively, from 
Richard B. Newell and Robert L. Newell (over 
and above the repayment by said Newells of their 
loans), constituted ordinary income and that peti- 
tioner’s community one-half interest thereof was 
fully taxable to bim. 


2. In failing to hold and decide that the amounts 
of $2,603.65 and $12,799.99 received by the marital 
community composed of George W. Yost and 
Juanita Yost in 1940 and 1941, respectively, from 
Richard B. Newell and Robert L. Newell (over 
and above the repayment by said Newells of their 
loans), were derived from the [157] sale ov ex- 
change of capital assets and thus constituted’ long 
term capital gains, and that onlv 50% of petitioner’s 
community one-half interest thereof was taxable 
to him. 


8. In ordering and deciding that there are de- 
ficiencies in ‘petitioner’s income taxes of Ue we for 
1940 and $1,071.70 for 1941. 


4. In failing to order and decide that there is 
a deficiency in petitioner’s income tax for 1940 of 
$2.57 and no deficiency for 1941. 


Wherefore, George W. Yost petitions that said 
opinion and decision of The Tax Court of the 
United States be reviewed by the United States 
Cireuit Court of Appeals for the Ninth Cireun ; 
that a transeript of the record be prepared in 
accordance with the law and the rules of said Court 
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and be transmitted to the Clerk of said Court for 
filing, and that appropriate action be taken, to the 
end that the errors complained of may be reviewed 
and corrected by said Court. 


MAURICE R. McMICKEN 
ALFRED J. SCHWEPPE 
Counsel for Petitioner. 


[Endorsed]: T.C.U.S. Filed Aug. 24, 1945. [158] 


————— 


The Tax Court of the United States 
Docket No. 4969 


GEORGE W. YOST, 
Petitioner, 
v. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


NOTICE OF FILING PETITION FOR 
REVIEW 


To John P. Wenchel, Chief Counsel for the Bureau 
of Internal Revenue, Internal Revenue Build- 
ing, Washington, D. C. 

Sir: 

Please take notice that the undersigned is mailing 
today to The Tax Court of the United States, 
Washington, D. C., to be filed with the Clerk thereof, 
the Petition of George W. Yost, a copy of which 
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is annexed hereto, for review by the United States 
Circuit Court of Appeals, for the Ninth Circuit, 
of the Decision of The Tax Court of the United 
States entered in the above cause upon the records 
of said Tax Court on May 28, 1945. 


Dated: August 22, 1945. 
/s/ MAURICE R. McMICKEN 


/s/ ALFRED J. SCHWEPPEH, 
Counsel for Petitioner 


Personal service of the above and foregoing 
Notice, together with a copy of the Petition for 
review and Assignments of Error mentioned 
therein, is hereby acknowledged this 24th day of 
August, 1945. 


/s/ J. P. WENCHEL 
Chief Counsel for the Bureau 
of Internal Revenue. 


[Endorsed]: T.C.U.S. Filed Aug. 25, 1945. [159] 
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In the United States Circuit Court of Appeals for 
the Ninth Circuit 


T. C. Docket No. 4969 
GEORGE W. YOST, 


Petitioner, 
Vv. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


T. C. Docket No. 4970 


JUANITA YOST, 
Petitioner, 


v. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
ORDER 


Motion for preparation of the records on review 
in the above causes and the printing thereof, having 
been made by counsel for the above named _ peti- 
tioners, and consented to by counsel by respondent, 


It Is Hereby Ordered 


1. That the certified records sur petitions for 
review shall be made upon separate designations 
for record on review in the usual course and that 
a complete transcript of record be filed only in the 
case of George W. Yost, v. Commissioner of Inter- 
nal Revenue, T. C. Docket No. 4969, which shall 
inelnde, inter alia, a copy of the stipulation of facts 
filed with The Tax Court of the United States in 
the consolidated [160] causes and a copy of the 
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Official Reporter’s Minutes of the Proceedings and 
testimony and exhibits adduced in evidence at the 
consolidated hearing before The Tax Court on 
November 2, 1944, and a copy of the Order entered 
hereon by this Court; and that an abbreviated 
record be filed in the case of Juanita Yost v. Com- 
missioner of Internal Revenue, T. C. Docket No. 
4970, which shall contain only the following docu- 
ments; Docket Entries; petition and answer; peti- 
tion for review and notices; orders of enlargements 
of time, if any; and the designation for record. 


9. That the two cases be docketed in the usual 
course but that only the complete record relating 
to the case of George W. Yost v. Commissioner 
of Internal Revenue, T. C. Docket No. 4969 (in- 
cluding any subsequent documents filed in this case 
prior to printing) shall be printed and only said 
case shall be briefed and presented to the Court 
in argument for decision, but that the matters con- 
tained in the abbreviated record of the related case 
may be referred to by counsel in their respective 
briefs filed herein and on oral arguments and con- 
sidered by the Court with the same force and effect 
as if included in the printed record on review 
herein. 


3. That the abbreviated record in the case bear- 
ing T. C. Docket No. 4970, remain unprinted in the 
office of the Clerk of the reviewing Court herein 
and further proceedings thereon be suspended until 
the decision of The Tax Court of the United States 
in the case of George W. Yost v. Commissioner of 
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Internal Revenue bearing IT’. C. Docket No. 4969, 
shall become final within the meaning of Section 
1140 of the Internal Revenue Code, and upon such 
decision becoming final in such case (T. C. Docket 
No. 4969), either of the parties in the cause bearing 
[161] T. C. Docket No. 4970, may, upon formal 
notice to the other and upon the basis of this stipu- 
lation and a certified copy of the said final decision 
in the case of George W. Yost (T. C. Docket No. 
4969), apply for an order directing the entry of 
judgment in the case bearing T. C. Docket No. 
4970, corresponding to the result in the case of 
George W. Yost (T. C. Docket No. 4969). 


4. That the Clerk of this Court be instructed 
to transmit two certified copies of the order of 
this Court entered hereon to the Clerk of the Tax 
Court of the United States at Washington 25, D. C., 
one of which to be by him incorporated in the 
transcript of record on review in the case of George 
W. Yost v. Commissioner of Internal Revenue 
bearing T. C. Docket No. 4969, as certified and 
transmitted to this Court. 


Done this 12th day of September, 1945. 
(Signed) WILLIAM DENMAN, 

Judge 

A true copy. Attest. Sept. 12, 1945. 
/s/ PAUL P. O'BRIEN, 

Clerk. 

[Endorsed]: Filed Sept. 12, 1945. (s) Paul B. 
O’Brien, Clerk. 3 


[Endorsed]: T.C.U.S. Filed Sept. 18, 1945. 


Commissioner of Internal Revenue ie 
[Title of Circuit Court of Appeals and Cause. ] 
DESIGNATION OF RECORD ON REVIEW 


To the Clerk of The Tax Court of the United 
States: 


You will please prepare, transmit and deliver to 
the Clerk of the United States Circuit Court of 
Appeals for the Ninth Circuit, copies duly certified 
as correct of the following documents and records 
in the above-entitled cause in connection with the 
petition for review by the said Circuit Court of 
Appeals for the Ninth Circuit, heretofore filed by 
the petitioner herein: 


1. Docket entries of the proceedings. 
2. Pleadings: 


(a) Petition, including annexed copy of 
deficiency notice and statement attached there- 
to. 


(b) Answer. 
3. Opinion of Tax Court. 
4. Decision of Tax Court. 


9. Stipulation for consolidation and stipulation 
of facts, together with photostatic or other copy of 
all exhibits attached and made a part thereof. 


6. Copy of Official Reporter’s Minutes of Pro- 
ceedings and testimony adduced at hearing before 
The Tax Court on November 2, 1944, pages A and 
1 to 35 both inclusive. [163] 
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7. Photostatic copies of respondent’s exhibits 
A-1 and A-2. 


8. Petition for review, together with proof of 
service of notice of filing petition for review and 
of service of a copy of petition for review. 


9. Order for the Records and Printing. 


10. Orders enlarging time for the preparation 
of the evidence and for transmission and filing of 
the transcript of record on review, if any. 


11. This designation. 


Said transcript to be prepared, certified and 
transmitted as required by law and the rules of the 
United States Cireuit Court of Appeals for the 
Ninth Circuit. 

ALFRED J. SCHWEPPE 
657 Colman Building 
Seattle 4, Washington 


MAURICE R. MeMICKEN 
827 Central Building 

Seattle 4, Washington 

Counsel for Petitioner 


Service of a copy of the within Designation for 
Record is hereby admitted this 17th day of Sept. 
1945. 

J.P. WENCHEL, CAR 
Chief Counsel, Bureau of In- 
ternal Revenue 
Attorney for Respondent 


[Endorsed]: T.C.U.S. Filed Sept. 17, 1945. [164] 
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The Tax Court of The United States 
Washington 


Docket No. 4969 


GEORGE W. YOST, 
Petitioner, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


CERTIFICATE 


I, B. D. Gamble, clerk of The Tax Court of the 
United States do hereby certify that the foregoing 
pages, 1 to 164, inclusive, contain and are a true 
copy of the transcript of record, papers, and pro- 
ceedings on file and of record in my office as called 
for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 


In testimony whereof, I hereunto set my hand 
and affix the seal of The Tax Court of the United 
States, at Washington, in the District of Columbia, 
this 1 day of Oct. 1945. 


(Seal) B. D. GAMBLE 
Clerk, The Tax Court of the 
United States. 
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[Endorsed]: No. 11155. United States Cireuit 
Court of Appeals for the Ninth Circuit. George 
W. Yost, Petitioner, vs. Commissioner of Internal 
Revenue, Respondent. Transcript of the Record. 
Upon Petition to Review a Decision of The Tax 
Court of the United States. 


Filed October 13, 1945. 
PAUL P. O’BRIEN 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 


In The United States Circuit Court of Appeals 
For the Ninth Circuit 


No. 11155 
(T. C. Docket No. 4969) 


GEORGE W. YOST, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


STATEMENT OF POINTS AND DESIGNA- 
TION OF RECORD TO BE PRINTED 


Comes now the Petitioner on Review herein and 
adopts as his Statement of Points on which he 
intends to rely on the Review herein the Assign- 
ments of Errors ineluded in his Petition for Review 
within the Transcript of Record, and he also desig- 
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nates for printing the entire Transcript of Record 
transmitted to this Court by the Clerk of the Tax 
Court of the United States, together with this 
Statement and Designation. 
MAURICE R. McMICKEN 
ALFRED J. SCHWEPPE 
Counsel for Petitioner 


[Endorsed]: Filed Oct. 22, 1945. Paul P. 
O’Brien, Clerk. 


